


THE 


SOLICITORS’ 


JOURNAL 


MARCH 22, 1958 


VOLUME 102 
NUMBER 12 





CURRENT TOPICS 


Council on Tribunals 


THE latest Minister to join the happy throng advancing to 
put the Report of the Franks Committee into action is the 
LorD CHANCELLOR, who last week presented in the House of 
Lords the Tribunals and Inquiries Bill. The first object of 
this Bill is to establish the Council on Tribunals, which is to 
have two functions. The first is to keep under review and 
to report upon the constitution and working of the tribunals 
specified in Sched. I to the Bill. The specified tribunals 
include the Agricultural Land Tribunals, the Lands Tribunal, 
local tribunals constituted under the National Insurance Acts 
and also the Commissioners, the tribunals appointed under 
the National Service Act, 1948, the Comptroller-General of 
patents, designs and trade marks, the Performing Right 
Tribunal, rent tribunals, the general and special commissioners 
of income tax and the traffic commissioners. The second 
function of the Council will be to consider and report on such 
particular matters as may be referred to the Council with 
respect to all tribunals other than the ordinary courts of law, 
whether or not they are mentioned in Sched. I, or with respect 
to administrative procedures involving an inquiry or hearing. 
Instead of an English and a Scottish Council as proposed by 
the Franks Committee, there will be one Council with a 
statutory Scottish Committee. 


A Wide Charter 


THE Council is thus to be invested with far-ranging powers 
to brood over the machinery of our administrative law. The 
chairmen of certain tribunals are to be appointed from panels 
of persons appointed by the Lord Chancellor, but the Council 
will be able to make to the appropriate Minister general 
recommendations about the membership of any of the 
tribunals mentioned in Sched. I. Whereas the Franks Com- 
mittee recommended that all chairmen of tribunals exercising 
appellate functions should have legal qualifications and that 
chairmen of tribunals of first instance should ordinarily have 
legal qualifications, the only statutory change which the Bill 
proposes is that the umpire or deputy umpire under s. 41 (4) 
and the chairman and deputy chairman under Sched. IV to 
the National Health Service Act, 1946, will have to be a 
barrister or solicitor of not less than ten years’ standing. 
Provision is made in the Bill for appeals on points of law 
from many tribunals and there is also a clause which provides 
that no words in an existing Act purporting to exclude any 
powers of the High Court shall be construed so as to exclude 
orders of certiorari and mandamus. We again congratulate 
the Government on their prompt acceptance and implementa- 
tion of so many of the Franks Committee’s proposals, Some 
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months ago correspondents in The Times questioned whether 
service on Royal Commissions and Committees was not 
a waste of time on the ground that only rarely did the Govern- 
ment pay any attention to them. Sir OLIVER FRANKS and 
his colleagues must be very pleased to know that they are 
not being ignored. 


Juries in Personal Injury Cases 


JupGEs obviously dislike the task of assessing personal 
injuries in terms of money, judging from the frequency with 
which such phrases as “ assessing these damages as best as 
I can” occur in judgments. One of the results, however, 
of the fact that so little resort is had in these days to juries 
for this purpose is that judges’ awards have tended to show 
greater uniformity, at least to the extent that that is possible 
in a world of infinite variety. This is an advantage both to 
the insurance companies in making their calculations and to 
those who have to advise clients whether to accept offers made 
with a view to avoiding litigation, and it has received the 
blessing of the Court of Appeal. The result of the infrequency of 
jury trial in cases of personal injury seems so beneficial that 
it is surprising to find a member of the Court of Appeal 
referring with what might be nostalgia to the value of the 
jury in this field. In his Presidential address to the Holds- 
worth Club of the Birmingham University Law Faculty on 
14th March, Lord Justice Morris said that it would be an 
advantage for some cases to be tried with juries, because 
“current public opinion as to the level of awards would be 
revealed.”” There are cases in which the courts have not yet 
attained any uniform assessment, and no doubt Lord Justice 
Morris had in mind that class of case. No adviser is nowadays 
likely to ask for a jury where the margin of variation from the 
standard of previous recorded awards is small. Furthermore, 
if it is right, as Lord Justice Morris said, that some people 
believe that a judge sitting alone is more generous than a 
jury, that fact will not make juries more popular with 
plaintiffs in cases where no uniformity has yet been attained. 
So far as the insurance companies are concerned, they are 
well known players for safety, so that it is unlikely that we 
shall witness any extensive return to the use of juries in this 
class of work in the foreseeable future. 


Mr. Ronald Williams, M.P. 


WE record with great sorrow the death of Mr. RonaLp 
WILLIAMS, Labour M.P. for Wigan. He was admitted in 
1930 and after a few years in private practice was appointed 
solicitor to the Durham Miners’ Association and thereafter 
to the National Union of Mineworkers. Probably his cheerful 
optimism more than any other quality endeared him to his 
friends, and his death at the early age of 50 robs both our 
profession and politics of a notable man. 


Holding Counsel’s Hand 


WE see that the MASTER OF THE ROLLS has commented 
adversely on the absence from court of solicitors instructed in a 
case before the Court of Appeal. We know nothing about the 
facts of this particular case, although it seems that there was a 
good reason according to the report in 7he Times. We have 
no doubt that it is the duty of solicitors to be present in court 
and we think that it is hardly necessary for The Law Society 
to pronounce upon it, If counsel has two briefs on the same 
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day, we all know what happens. If, as sometimes occurs, a 
firm of solicitors or a particular solicitor or managing clerk 
has two cases in progress at the same time, there is no way 
out. We sympathise with judges and counsel who suddenly 
want something which only a solicitor can produce, when 
neither the solicitor nor his clerk happens to be there, but we 
think that we are entitled to some sympathy ourselves. 


The English Sunday 


In these columns we need not deal with Scotland, but there 
is no doubt that the law relating to Sunday observance in 
England and Wales is theoretically in need of review. The 
Commons debate last week produced little that is new on this 
subject, on which there are sincerely held differences of 
opinion. The trouble is that legislation on Sunday observance 
is political dynamite and few governments want to touch: it 
off. We venture to think that little if any hardship is 
caused by leaving things as they are, and it may be that, even 
if the proposed committee report in favour of change, this 
may be one of the bodies whose advice any government will 
find it more convenient to ignore. We are inclined to think 
that there are many other worthy candidates for reform 
much higher on the waiting list. 


Admission 


ONE of the innovations which have been introduced in 
recent years and about which there should be no complaint 
is the ceremony at which newly-admitted solicitors reccive 
their certificates. In our day we just collected them and 
started work. It was a pleasant surprise last Friday, after 
reading the Personal Column, to turn to the pictures on thie 
back page of The Times and there see the familiar faces of 
Mr. YEAMAN and Sir Tuomas Lunp participating in the 
ceremony. In every walk of life one of the most important 
factors is the sense of “ belonging,” and we believe that 
ceremonies of this sort help to instil professional pride. 


Fiscal Reform 


TAXATION nowadays has become one of those accompani- 
ments of life that one cannot live with and one cannot live 
without. The great fear of those responsible for imposing it 
or for changing its incidence is that a change will create more 
injustices than it removes. As the time approaches for 
considering fiscal matters in Parliament a group of young 
Conservatives known as the Bow Group have produced, in a 
pamphlet called “ Taxes for To-day,’’ a scheme of reform 
which they claim will hold revenue at its present level and yet 
remove a number of injustices and inequalities. They 
propose that married women should be taxed as individuals 
for sur-tax and investment income, and that sur-tax should 
start at £5,000. They also propose a new corporation tax, 
to replace the present income and profits taxes, and a legacy 
duty to replace estate duty, the legacies rather than the 
estates from which they come providing the basis of the 
progression in the system of death duties. However large 
the estate, the highest rate of duty would be paid only on the 
largest legacies. They also recommend a general sales tax 
to replace the purchase tax. Other proposals are that income 
from investment should be tax free up to the first £250, that 
investors should be free from liability to stamp duty on share 
purchases up to £500, and that casual earnings should be tax 
free. Some of these proposals are bound to be debated in 
the course of the next few weeks, 
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M OR 3S? 


OnE of the current social trends is to remove the stigma which 
has hitherto attached to illegitimacy, and whether it be a 
coincidence or an emanation of this trend, there have lately 
been a number of decisions which have tended to improve the 
lot of the illegitimate child. The most important is, of 
course, Galloway v. Galloway [1956] A.C. 299, which revealed 
to the Divorce Division that it had just the same powers in 
regard to illegitimate children whose parents’ subsequent 
marriage did not legitimate them as it had in regard to those 
who were legitimated, under s. 26 (1) of the Matrimonial 
Causes Act, 1950. But while the marriage of the parents 
is still subsisting, the illegitimate child is not so fortunate. 
If the husband is not in fact maintaining it, and the effect 
of s. 42 of the National Assistance Act, 1948, is such that he 
is not bound to do so even though he subsequently marries 
the mother, the mother of the child (and therefore in effect the 
child) may find herself without any right to support from the 
father. This state of affairs has once again been brought 
into prominence by the recent case of Kruhlak v. Kruhlak 
[1958] 2 W.L.R. 131; ante, p. 88. 

A child was born to the appellant at 7.30 a.m. on 
2nd December, 1953. Her marriage to her first husband, 
whom she had not lived with since 1940, was dissolved by a 
decree made absolute at 10 am. the same day. On 
19th December, 1953, she was married to the putative father 
of the child, but on 26th March, 1957, she obtained a separa- 
tion order, with non-cohabitation clause, against him. The 
appellant now sought an affiliation order against her second 
husband, for, though the point was open to doubt, the child 
was not legitimated by the second marriage. For the husband 
it was contended that, on the authority of Mooney v. Mooney 
[1953] 1 ¢.B. 38, a married woman could not be heard to say 
as against her husband that she was a “ single woman’”’ 
within the meaning of s. 3 of the Bastardy Laws Amendment 
Act, 1872 (as amended : shortly to be replaced by s. 1 of the 
Affiliation Proceedings Act, 1957). The Divisional Court 
found that the facts of this case were distinguishable from 
those in Mooney v. Mooney, and sent it back to the justices 
to proceed. 

Evolution of the “ single woman ” 

Devlin, J., said: ‘‘ It has been settled by a series of cases 
that in construing the expression ‘ single woman ’ the courts 
will have regard to the de facto position of the woman rather 
than to her status in the eyes of the law . . . once the point 
is reached when the fact of singleness is determined by looking 
at the actual state to which the woman has been reduced 
and not at her status in the eyes of the law, it seems to me 
that a woman whose husband has deserted her or cast her off 
can say to him, with as much force as she can say it to anyone 
else, that he has reduced her to living as a single woman.” 
Lord Goddard, C.J., said: ‘If a woman was in fact living 
apart from her husband and by her adultery had lost her 
title to maintenance in his home, it was said by Littledale, J., 
in R. v. Flintan (1830), 1 B. & Ad. 227, ‘ she returns to the 
same state as if she were not married’.’’ Now in Mooney v. 
Mooney, the facts were that the child was born on 21st April, 
1948, and the parents were married on 21st August, 1948, 
without legitimating the child. On 25th July, 1951, the wife 
left and her summons alleging desertion by her husband was 
dismissed on 7th November, 1951. On a case stated, the 
Divisional Court held that she was not a “ single woman” 
for the purposes of the Bastardy Acts. The headnote in 
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the All England Reports ([1952} 2 All E.R, 812) reads: 
“ Although for some purposes a married woman might be 
treated as a ‘ single woman ’ within the meaning of s. 3 of the 
Bastardy Laws Amendment Act, 1872, a wife, even if living 
apart from her husband, was not a ‘single woman’ within 
that section guoad her own husband, especially when she had 
refused to return to him, and, therefore, the summons must be 
dismissed.”” In delivering the judgment of the court, Lord 
Goddard, C.J., said ([1953] 1 O.B., at p. 42): “It is said 
here that as the wife is not living with her husband now, she 
falls within the category of single woman on account of a 
long line of authorities dating from the 1820's. In my 
opinion, that is not so. No case has ever yet gone the length 
of deciding that a married woman can be regarded as a single 
woman qguoad her own husband. What has been decided is 
that a married woman who is not living with her husband, 
whose husband is serving abroad or has deserted her, can, 
quoad a third party, be considered as a single woman.” 
He then went on to place stress on the wife’s unwillingness 
to live with her husband. 


A difficult distinction 


In the Kruhlak case the Divisional Court claims to have 
distinguished Mooney v. Mooney, but with respect the dis- 
tinction is somewhat blurred. Devlin, J., dismissed the 
contention that the decision in the earlier case absolutely 
barred a married woman from proceeding against her husband. 
Though the judgment of Lord Goddard, C.J., in the earlier 
case is in most definite terms, his pronouncement quoted above 
could be qualified by his remarks immediately following, and 
so permit a distinction between the two sets of facts. But 
precisely what is the distinction? Certainly it is there 
on the facts; in the Aruhlak case the mother was justified 
in leaving her husband, whereas in the Mooney case she had 
not a separation order and was not entitled to one. But if 
one seeks this distinction in the judgments, it is not there. 
Devlin, J., says: ‘‘ A woman who has been legally separated 
from her husband or one who lives apart from him and has 
by her conduct forfeited the right to maintenance has been held 
to be a single woman.” Lord Goddard refers to a woman 
who by her adultery has lost her title to maintenance in 
her husband’s home. But is there any better example of 
a woman who lives apart from her husband and has by her 
conduct forfeited the right to maintenance than the wife in 


Mooney v. Mooney, who has been adjudged by a court to be 
not entitled to maintenance ? There are two ways of recon- 
ciling these decisions. The first is that if the husband 


wants his wife to return to him, and is willing to maintain 
the child and her in his own home, then she is not a single 
woman as against him. This is a very narrow view of 
Mooney v. Mooney. The second is that the string of cases 
from 1807 onwards is relevant to the case of husband and 
wife only to establish that the wife may, in certain circum- 
stances, be considered a “single woman”’ as against her 
husband. They do not apply to determine what those 
circumstances are. This is not in conflict with the extract 
from the judgment of Devlin, J., cited earlier, where he said 
that a woman deserted or cast off by her husband can say 
to him with as much force as to anyone else that she is a 
‘single woman,” and it would mean that in cases as between 
husband and wife the wife could not be considered a single 
woman if she were in the wrong. This would permit of a 
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much more suitable test for such cases, viz.: if the husband 
had by his conduct lost the right of consortium, then the 
wife should be considered a “single woman.” This test 
would not conflict with the dictum of Lynskey, J., delivering 
the judgment of the Divisional Court in National Assistance 
Board v. Tugby [1957] 2 W.L.R. 316. At p. 319 he said 
that the court thought the justices had rightly decided that 
the particular married woman was not a “ single woman” 
quoad her husband. There the spouses had separated by 
mutual consent. 

For example, a wife who has committed adultery during the 
subsistence of her marriage to the putative father could not be 
considered a single woman as against her husband, if she were 
living apart from him in consequence of that adultery. If one 
takes the view of Kruhlak v. Kruhlak that the decision 
applies all the earlier cases of applications for affiliation 
orders by married women to applications where the putative 
father is in fact the husband, then in the above example the 
wife would be entitled to an order on the authority of R. v. 
Flintan, supra, although she has committed a matrimonial 
offence, whereas the wife in Mooney v. Mooney was not 
necessarily in desertion. 

In Jones v. Evans [1944] K.B. 582 the Divisional Court 
reviewed the long line of cases which established that a 
married woman could yet be a single woman. No definite 
test was laid down, but relevant factors are: (1) living apart 
in fact and not only by reason of a journey; (2) the com- 
mission of a matrimonial offence by the wife which is un- 
condoned. In Marshall v. Malcolm (1917), 87 L.J.K.B. 491, 
it was held that the absence of the husband on active service 
alone was not enough to make the wife a “ single woman ” 
quoad a third person. But in Taylor v. Parry [1951] 2 K.B. 
442 Lord Goddard, C.J., said: “‘ There is nothing absurd 
in holding that a married woman whose husband has deserted 
her or is serving a sentence of imprisonment or has been sent 
overseas on military or naval service is, for the purpose of 
the Bastardy Acts, a single woman, because there she is 


NOTES ON FORMING 


The memorandum 
By s. 2 the memorandum of every company having a share 
capital must state :— 
(a) The name of the company, with “ limited’ as the last word 
of the name. 

No company shall be registered by a name which in the 
opinion of the Board of Trade is undesirable (s. 17). 

The section confers a wide and absolute discretion on the 
Board of Trade. The discretion is exercised in the public 
interest and is, in general, used to prevent the registration 
of companies with names which may mislead the public as 
to the connections, and extent of the resources, of the company. 
Unless a valid reason is given, no name will be allowed which 
includes a proper name which is not the surname of a director. 

The Board of Trade has issued a notice (No. C 186) indicating 
some of the general principles which guide it in the exercise 
of its discretion, but these principles do not limit the general 
discretion. In general little difficulty will be experienced 
in a straightforward case where the family business is being 
incorporated, although some geographical or descriptive 
addition to the name may, on occasions, be necessary. 

There may be some advantage in trying to keep the name 
as general and impersonal as possible. In some cases where 
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living by herself entirely.” Clearly, if Mooney v. Mooney 
is to stand, different considerations must apply where the 
putative father is also husband. 


Other rights 


It remains to be considered what other rights the wife has. 
On social grounds her position must be different from that of a 
woman who has not married the putative father. The father 
has made a public acknowledgment of his responsibility. As 
Devlin, J., pointed out, a contrary decision in the Kruhlak 
case would have enabled the father to avoid his responsibility 
to the child by marrying its mother. She could not obtain 
any order under the Separation and Maintenance Acts, nor 
under the Guardianship of Infants Acts, nor under s. 23 of the 
Matrimonial Causes Act, 1950. True, the National Assistance 
Board could have proceeded against the father (National 
Assistance Board v. Tugby, supra), but otherwise her only 
means of obtaining maintenance for the child would be to divorce 
her husband and apply under the Bastardy Acts as a single 
woman in law, by which time the time limit might have 
expired, or to apply under s. 26 of the Matrimonial Causes 
Act, 1950, taking advantage of the decision in Galloway v. 
Galloway, supra, in the course of divorce proceedings by 
herself or her husband. 

It seems anomalous that the High Court should have 
jurisdiction over illegitimate children when the marriage 
of their parents is being dissolved but not while it is sub- 
sisting, yet such is the case, as the Galloway decision does 
not appear to apply to s. 23. It is suggested that where the 
parents of illegitimate children subsequently marry, then 
both the High Court and the magistrates’ courts and county 
courts should be given the same jurisdiction in matters of 
maintenance and custody over children who remain illegiti- 
mate as they have in regard to children of the marriage. 
Mooney v. Mooney is not consistent with the duties of the 


courts towards infants. 
W.D. P. 


A COMPANY-—II 


questions have arisen as to the scope of the objects clause 
in the memoranduni, a limited name has been a factor in 
the construction of the clause, although, as will be seen later, 
any well-drawn memorandum should contain a sub-clause 
avoiding this possibility. 

It is always advisable to write to the registrar in advance 
and inquire whether the proposed name is available and meets 
with his approval. 

The last word of the name in the memorandum must be 
“ Limited,” written in full. An abbreviation such as “ Ltd.” 
will not do, although the abbreviated form is usually sufficient 
on letters and other documents (Stacey & Co., Ltd. v. Wallis 
(1912), 106 L.T. 544). 

(b) Whether the registered office of the company is to be situated 
in England or tn Scotland. 

Where the registered office is in Wales the proper description 
is ‘“‘ England.” The town or county where the office is to be 
situated must not be stated. 

A company may change the address of its registered office 
anywhere within the country mentioned in the memorandum, 
but it cannot move the office out of that country, so that a 
transfer from England to Scotland is not possible without a 
winding up and reconstruction. 
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The point is not of great importance, as the primary object 
of the registered office is to provide an address for communica- 
tions, and no part of the company’s business need be carried 
on there. Normally the client company will have its registered 
office at the address where business is carried on, but firms of 
solicitors and accountants frequently undertake this service. 


(c) The objects of the company. 

This is the most important clause in the memorandum. 

Every company must have at least one main object for 
which it is formed, and it has long been held that if the main 
purpose of the company is completely achieved, or becomes 
impossible, the company must be wound up (for a modern 
example see Re Baku Consolidated Oilfields, Ltd. [1944] 1 All 
E.R. 24). The company is not able to continue in existence 
merely to carry out subsidiary objects, for by so doing a 
majority of members might compel a minority to embark on 
some other undertaking not in contemplation when the 
company was formed and, if there are assets, the shareholders 
have a right to have those assets divided among them, rather 
than have them diverted to some other purpose. 

Allied to this question of main object, or substratum, but 
distinct from it, is the doctrine of ultra vires. The activities 
of a company must be confined to those laid down in the 
memorandum, or to objects ancillary thereto (Ashbury 
Railway Carriage & Iron Co. v. Riche (1875), L.R. 7 H.L. 653). 

Right up to the present day, one or other of these rules 
occasionally causes hardship or inconvenience, with the result 
that action is always taken in a well-drawn memorandum to 
mitigate their effect. For this reason there is a tendency 
to attempt to make the objects clause as comprehensive as 
possible. There are, nevertheless, obvious practical limits 
to what can be done in the matter of taking express powers, 
but certain general principles may be suggested which will 
serve as a guide in drafting the objects clause. 

If the main object is confined to one sub-clause there is a 
danger that all the other sub-clauses will be held to be confined 
to activities ancillary to the main object (it should be mentioned 
in passing that Table B in Sched. I to the Companies Act, 
1948, containing as it does only one short objects clause in 
a model form of memorandum, is, in the absence of legislation 
abolishing the ultra vires doctrine, a particularly useless and 
dangerous precedent so far as the objects clause is concerned). 
The difficulty can be met by including other objects which 
may be complementary to, or even totally distinct from, 
the main object, and then adding a paragraph to the effect 
that “it is hereby declared that the objects of the company 
as specified in each of the foregoing paragraphs of this clause 
shall be separate and distinct objects of the company and 
shall not be in anywise limited by reference to any other 
paragraph or the order in which the same occur or the name 
of the company.” 

Although a clause on the lines suggested has been the subject 
of criticism, its effect has been recognised by the House of 
Lords in Cotman v. Brougham [1918] A.C. 514. Despite the 
almost universal use of such a clause, and its recognition by 
the House of Lords, as recently as 1945 Vaisey, J., suggested 
that the court might be unwilling to confirm an alteration 
in the objects clause unless the clause were deleted or modified 
(Re E. K. Cole, Ltd. [1945] 1 All E.R. 521n), but most of the 
sting has been taken out of this threat by the revised procedure 
for altering the objects clause contained in the Companies 
Act, 1948. 

On the other hand, if a solicitor tries to include every 
conceivable power in the objects clause not only will the 
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clause become impossibly long (most of them already run 
into thirty paragraphs or more) but it will also be open to 
the criticism that as it is so comprehensive it must have been 
intended to be exhaustive. The ideal is, therefore, to steer a 
middle course. To some extent the task has been made 
easier by a decision of the Court of Appeal and by s. 5 of 
the Act. 

On the question of substratum, the Court of Appeal has 
suggested a distinction between a company formed for a 
limited and explicit purpose, such as to operate a particular 
mine or to exploit a patent, and one formed for general 
business purposes. Even if the company is formed to acquire 
a specific business, if the memorandum continues, as is 
common form, with paragraphs empowering the company 
generally to continue with that and other types of business, 
then so long as the company can carry on the type of business 
in question (even if the specific business is later disposed of) 
it is prima facie impossible to say that the substratum has 
gone (Re Kitson & Co., Lid. [1946] 1 All E.R. 435). The 
modern approach was put by Lord Greene, M.R., in that 
case in the following words (at p. 438): ‘‘ A business is a 
thing which changes. It grows or it contracts. It changes ; 
it disposes of the whole of its plant ; it moves its factory ; 
it entirely changes its range of products, and so forth. It is 
more like an organic thing.” 

Section 5 of the Act enables a company to alter the objects 
clause in the memorandum within certain limits. Before the 
1948 Act came into force the consent of the court had to be 
obtained to any alteration, which was jealously scrutinised to 
see whether it fell within the ambit of the list of permitted 
alterations. This, again, was a reason for making the 
memorandum as comprehensive as possible. However, consent 
of the court is, in general, no longer required to an alteration 
to the objects clause, and s. 5 (9) makes a valuable inroad 
on the doctrine of ultra vires by providing that the validity 
of an alteration of the provisions of a company’s memorandum 
with respect to the objects of the company shall not be 
questioned on the ground that it did not fall within one of 
the seven categories of permitted alteration mentioned in 
s. 5 (1), except in proceedings taken for the purpose within 
twenty-one days after the date of the special resolution for 
alteration. A right of objection to the alteration is given 
to the holders of 15 per cent. of the capital or debentures 
conferring the right to object, but if the right is not exercised 
within twenty-one days the alteration is unchallengeable. 

This valuable power is, however, only available whilst the 
company is a going concern and provided action is taken in 
time: the ultra vires doctrine is still there as a trdp for the 
unwary (see Re Jon Beauforte (London), Ltd. {1953} Ch. 131). 

Although the Act refers to the “ objects ’’ of the company, 
in practice the objects clause always contains sub-clauses 
conferring a wide variety of powers on the company which 
are not, strictly, objects at all, e.g., the power to draw cheques. 
The reason is the difficulty that has been encountered in the 
past over the ultra vires doctrine. In fact, in the case of a 
trading company many of these powers would be implied. 
The objects clause is intended to be referred to by those 
having and contemplating dealings with the company, who 
are not necessarily company lawyers, and not unnaturally 
business men prefer to see express powers rather than to 
depend on inference when sums of money are at stake. This 
is even more understandable when it is remembered that a 
power will only be implied when it is ancillary to the stated 
objects : the test is not whether the power would be beneficial 
to the company. It therefore seems that until a future 
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Companies Act abolishes the doctrine of ultra vires a memor- 
andum will have to confer a wide range of commercial powers 
upon the company if it is to be of practical value. 

In brief, the solicitor when considering the objects clause 
should see that his precedent is appropriate. If a specific 
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business is to be acquired he should ensure that there is also 
an additional object to carry on that type of business. The 
clause should contain a wide range of commercial powers and 
should conclude with the general clause to which reference 
has been made. H.N.B. 


A CASE UNDER THE NEW STREETS ACT, 1951 


WHEN plans are submitted under the building byelaws for the 
erection of a building which will have a frontage on a private 
street, and the case does not fall within one of the special 
exemptions (New Streets Act, 1951, s. 1 (3), as amended by 
the New Streets Act, 1951 (Amendment) Act, 1957), the 
local authority must within one month of the passing of the 
plans serve a notice on the person on whose behalf the plans 
were deposited, requiring the payment or securing of a sum 
specified in anticipation of estimated private street works 
expenses (New Streets Act, 1951, s. 2 (1), and ibid., s. 1). 
If, however, plans are submitted for the erection of building A 
on a particular plot, a notice is duly served under s. 2 (1), and 
then fresh plans are submitted for the erection of building B 
—an entirely different building—on the same plot, two 
questions will arise :— 
(a) must the local authority serve a fresh notice under 
s. 2 (1)? and 
(5) if they do not do so, will the builder or other person 

responsible be guilty of an offence under s. 1 (1), if he 

proceeds to erect building B without first complying with 

the notice served in respect of building A ? 


The second point is of course the more important, and was 
the one raised at the Appeals Committee of West Riding of 
Yorkshire Quarter Sessions recently, but we propose to return 
to the first point later in this article. 


Failure to comply with notice 


In Cruse v. Tidswell, the quarter sessions case referred to,* 
the Bench answered the second question in the affirmative, 
and confirmed the conviction of the appellant ; the notice 
served under s. 2 (1) related to the particular frontage, and not 
to a specific building. With respect to the learned chairman, 
we think this conclusion was correct; s. 1 (1) creates the 
offence, and this provides that no work shall be done for the 
purpose of erecting the building (i.e., any building for which 
plans are required to be deposited and which will have a 
frontage on a private street) unless the owner has paid (or 
secured payment of) the sum required under s. 2 (1) “in 
respect of the cost of street works in that street.” The sum 
in respect of street works had here been required in response 
to the plans submitted under building A ; therefore provided 
“the cost of street works ”’ remains the same—i.e., provided 
the frontage is not altered—that notice holds good, and an 
offence is committed. It was argued on behalf of the 


* Before the Chairman, His Honour Judge McKee, and other justices, 
on 13th January, 1958. Appearances: Peter Mason, instructed by 
Kathleen Stephens and Featherman, for the appellant, and C. E. 
Scholefield, instructed by the Town Clerk, Pudsey, for the respondent. 
We are indebted to Mr. Peter Mason of Counsel for a note of the 
proceedings. 


appellant that as the local authority had started proceedings 
for the making up of the street under the Private Street Works 
Act, 1892, after the submission of the plans for building 4, 
the notice which (it was submitted) should have been served 
in respect of building B would have required a different sum 
from that specified in the former sum, especially as degree of 
benefit had to be taken into consideration under s. 10 of the 
1892 Act. The Bench would not accept this argument, and 
it would not appear to be strictly relevant, as s. 2 (2) only 
requires an “ intelligent guess ’’ to be made of the sum that 
will eventually be required—it does not import the whole of 
the 1892 Act into that of 1951, or require the local authority 
to make a formal provisional apportionment; and the 
implementation or otherwise of s. 10 of the 1892 Act is a 
matter of discretion for the local authority in each case: 
Bridgwater Corporation v. Stone (1908), 72 J.P. 487. 


The Bench did not take a serious view of the particular 
offence, as they gave the appellant (an architect) an absolute 
discharge and made no order as to costs. 


Local authority’s duty 


Even if this decision is right, and as we have said we 
respectfully agree with it, we think there is nevertheless a 
duty on the local authority to serve a notice under s. 2 (1) 
in response to every set of plans passed under the byelaws 
to which s. 1 applies. The learned chairman of quarter 
sessions did not apparently take this view, as he said that the 
1951 Act relates only to frontage ; ‘ there is nothing whatso- 
ever to prevent the appellant putting in four plans at the 
same time for the same site and he would have got approval 
for all of them ; what do the local authority do then? They 
are surely not to be expected to require a different payment 
in respect of each plan? ’”’ With respect, we would have 
expected the authority to serve four notices, all specifying 
the same sum as they all relate to the same site or “ frontage.” 
However ridiculous it may seem, it is submitted that s. 2 (1) 
is mandatory and requires a fresh notice to be served in 
response to each set of plans duly passed under the byelaws. 
The fact that this is not done in a particular case does not, 
however, excuse a defendant charged with an offence under 
s. 1, as explained above. 


The case was described by the learned chairman as “ highly 
technical,” and this no doubt was the main reason why no 
penalty was imposed ; it is also relevant to point out that the 
appellant was acting as an agent for the site owner. 
Nevertheless, as the “‘ person undertaking the erection of the 
building,” he was the person criminally responsible under 
s. 1 (2). None of the points herein discussed are affected by 
the Amendment Act of 1957—more’s the pity! 


J. F. GARNER. 





Sir ADETOKUNBO ADEMOLA, Chief Justice, Western Region, 
has been appointed Chief Justice, Federal Supreme Court of 
Nigeria. 


Sir Randle Fynes Wilson Holme, solicitor, of Hyde Park Place, 
London, W., and Upper Belgrave Street, S.W., left £14,870 
(£14,564 net). 
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A Conveyancer’s Diary 


CONTROLLED MORTGAGES 


THERE are very few reported cases on the portions of the 
Rent Acts which applied some control to mortgages of certain 
kinds (the primary requirement for the application of this 
legislation to a mortgage being that the mortgaged property 
consists of or comprises one or more dwelling-houses to which 
the Acts apply: Act of 1920, s. 12 (4)). Of these few, quite 
a high proportion date back to the earlier days of this 
legislation, and, whether that is the cause of it or not, are 
not very satisfactory to the reader of the present day. One 
such decision, I have always thought, was Evans v. Horner 
1925] Ch. 177, which the recent decision of Harman, J., 
in Coutts & Co. v. Duntroon Investment Corporation, Ltd. 
[1958] 1 W.L.R. 116, and p. 69, ante, gives one an opportunity 
of considering afresh. 

The provision which gave rise to these two cases is 
contained in s. 7 of the Act of 1920, which provides that 
“it shall not be lawful for any mortgagee under any mortgage 
to which this Act applies, so long as—(a) interest at the rate 
permitted under this Act is paid and is not more than twenty- 
one days in arrear . . . to call in his mortgage or to take any 
steps for exercising any right of foreclosure or sale, or for 
otherwise enforcing his security or for recovering the principal 
money thereby secured.”” In Evans v. Horner a half-year’s 
instalment of interest fell due for payment on the 19th May, 
1924, and was not paid. More than twenty-one days later, 
on the 11th June, a summons for foreclosure or sale (the 
currently preferred relief of an order for possession was not 
in fashion in 1924) was issued, and served on the mortgagor 
next day. On the 14th June the mortgagor sent a cheque 
for the interest, which was accepted by the mortgagee on 
account generally. 


No revival of protection 


At the hearing of the summons it was argued on behalf 
of the mortgagee (as reported in the report of the case in the 
Law Reports) that “ the Act takes away no rights, but merely 
suspends a particular form of remedy: Welby v. Parker 
[1916] 2 Ch. 1,” and “ the restriction is not reimposed by a 
subsequent compliance once the conditions have been broken : 
Woodifield v. Bond |1922] 2 Ch. 40.” This argument was 
substantially accepted by Russell, J., the gist of whose 
decision can be taken from a single sentence in the judgment. 
The learned judge there said: “In my opinion the section 
only suspends the rights of the mortgagee during one con- 
tinuous period, which lasts so long as conditions (a), (d) 
and (c) [of the 1920 Act] are complied with, and when once 
these conditions are broken a subsequent compliance with 
them does not revive the protection given by the section.” 
An order for an account (as a preliminary to foreclosure) 
was therefore made. 


Effect of the cases referred to 


The two cases referred to in argument were not mentioned 
in the judgment, and when they are looked into they are 
found to be of little assistance in the kind of question which 
arose in Evans v. Horner. In Welby v. Parker the question 
was whether the Act of 1915 (s. 1 (4) of which corresponded 
with s. 7 of the Act of 1920) was retrospective so as to catcha 
writ which had been issued before the Act of 1915 came into 
force. It was held that the Act was so retrospective. The 


route by which this conclusion was reached involved the 
following stages: the Act took away no rights; it merely 
suspended “ certain remedies during the extraordinary state 
of affairs in which we are living” (per Sargant, J., at p. 7) ; 
it was thus an Act which dealt with procedure, and might 
therefore without difficulty be given a retrospective effect. 
But what kind of retrospective effect was not touched on, 
that not being germane to the case for decision. In Woodifield 
v. Bond the proceedings took the form of an application for an 
injunction by a mortgagor to restrain a sale of the mortgaged 
property on the ground that such a sale was rendered 
unlawful by s. 7 of the 1920 Act. The mortgagee sought to 
meet this claim by contending that the mortgagor was not 
entitled to the protection of the Act because she had not kept 
the property in a proper state of repair, as required by para. (c) 
of s. 7. The only point made by Sargant, J., relevant to the 
present discussion comes right at the end of his judgment, 
where he said that the mortgagor was entitled to an injunction 
“ during the continuance of the Act of 1920 and so long as she 
continues to comply with the provisos of s. 7.” 

There was therefore no compulsion, arising out of the earlier 
decisions, on Russell, J., in Evans v. Horner, to enunciate his 
views on the construction of the proviso (a) to s. 7 (so to call 
it, conformably with Sargant, J.’s language in Woodfield 
v. Bond) in terms so wide as to exclude from the protection 
of the section not only the case before him, which was that of 
a mortgagor who was in default on the obligation to pay 
interest for over twenty-one days at the date when proceedings 
were begun, but also the case where the mortgagor had 
indeed been so in default for a period, but had made full 
payment before the date when proceedings were begun. 
So far as the latter situation is concerned, the relevant 
observations in the earlier cases are, it is submitted, completely 
neutral. Nevertheless, when the opportunity came in 
Nichols v. Walters [1954] 1 W.L.R. 1 of considering afresh 
the scope of the words which I have cited above verbatim 
from Evans v. Horner, the Master of the Rells, in a judgment in 
which the other members of the court concurred, quoted and 
applied these words without qualification. But it should be 
noted that on the facts Nichols v. Walters was another Evans 
v. Horner: the mortgagor was in default in payment of 
interest for over twenty-one days before proceedings were 
begun, and the question argued (unsuccessfully) was whether 
subsequent payment could cure the default and revive the 
protection of s. 7. 


Court of Appeal followed 


It is only when we come to the most recent case on this 
subject, Coutts & Co. v. Duntroon Investment Corporation, 
Ltd., that the question which was left open in both Evans v. 
Horner and Nichols v. Walters (although, perhaps, apparently 
covered by what was said in Evans v. Horner) arose. The 
facts in this latest case were somewhat complicated by the 
failure of the mortgagee to claim the right relief in its 
summons, so that the summons was subsequently amended 
and, for technical reasons not presently relevant, treated by 
the learned judge in its amended form as a fresh summons. 
So treating it here, the relevant facts were that an instalment 
of interest under the mortgage fell due for payment on the 
9th July, 1957, and on the 31st July (after, and no doubt 
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as the direct result of, the service of the summons in its 
original, abortive form) the instalment was paid, and 
acknowledged by the mortgagee as a payment on account. 
On the 13th September the summons was amended, that is 
to say, this was the day on which effective proceedings were 
begun. The mortgagor claimed the protection of s. 7. The 
mortgagee relied on Evans v. Horner. 


Harman, J., observed that that decision was not binding 
in the case before him, because there compliance in the pay- 
ment of interest was made before proceedings were begun, 
‘ but the reasoning of Russell, J., would cover this case since 
he speaks of one continuous period, and the protection, 
therefore, only lasts so long as all the conditions are complied 
with, and directly one of them is broken the protection is 
gone, and gone for ever’; and he went on to say that that 
case had been mentioned with approval in Nichols v. Walters 
and that there the Master of the Rolls expressly approved of 
what Russell, J., had said. But an Irish case, Wallace v. 
Fogarty (1926) 1 Ir. R. 255, had been cited to Harman, J., 
a case on the equivalent Irish Act (of 1923), in which the 
protection of the Act had been held to be revived by the 
payment of arrears of interest before the commencement of 
proceedings ; the Irish judge there expressed himself as not 
approving Russell, J.’s views on the matter. Harman, J., 
said that that did not absolve him from following the Court 
of Appeal in any matter binding on him. “ Although there 
is a difference between [Nichols v. Walters| and this case, 
and although I rather sympathise with the view that the 


Landlord and Tenant Notebook 


THE 


HousE OF CoMMONS BILL 79, presented by Mr. Hare and sup- 
ported by five other Members of Parliament, is intended to 
become the Agriculture Act, 1958 (cl. 11 (1)); most of its 
provisions are to come into force on such days as the Minister 
of Agriculture, Fisheries and Food may by order made by instru- 
ment appoint (cl.9(1)), thoughin onecase—the proposed deletion 
of entries in local land charges registers relating to supervision 
orders—the time is to be “as soon as may be after the passing 
of this Act ”’ (cl. 1 (1)). 

The repeal of the powers of supervision, direction and 
dispossession of the Agriculture Act, 1947 (cl. 1), will probably 
be regarded as the most important change proposed ; but 
many of the proposals to amend provisions of the Agricultural 
Holdings Act, 1948 (which started life as Pt. III of the 
Agriculture Act, 1947) are of interest. 


Rent arbitrations 


Clause 2 would add some elucidation to s. 8 of the Agricul- 
tural Holdings Act, 1948, the section which provides for rent 
revision. As it stands, the first subsection directs the 
arbitrator to determine what rent should be “ properly 
payable ” in respect of the holding at the date of the reference 
and either to increase or to reduce the rent previously payable 
or direct that it continue unchanged, while the second sub- 
section tells him to ignore improvements made by the tenant 
without allowance or benefit, and improvements made by 
the landlord in so far as he is assisted by grants ; also, agri- 
cultural relief from rates ; and also, dilapidation or damage to 
buildings caused or permitted by the tenant. 
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Irish judge took, I feel I am bound and that it must be taken 
that the period relevant to call in a mortgage is one continuous 
period as Russell, J., said, which once broken can never be 
restored.” 

A case on a statute must be decided on the language of the 
statute, and the question here is really whether the words 
‘so long as’ in s. 7 compel one to the construction put upon 
them in this most recent of the cases on the subject. It is, 
I think, a matter of impression, and I should have thought 
the words were loose enough to yield equally easily to the other 
interpretation, which has the merit of easy conformity with 
the general rule that the rights of parties being determinable 
as at the date when proceedings are begun are normally 
determined on the facts as they exist at that date. Although 
a court of first instance must now follow the recent decision, 
the point is quite open in the Court of Appeal. But mortgages 
within the protection of s. 7 are, of course, becoming scarcer 
and scarcer and those entitled to this valuable protection 
are no doubt very careful in fulfilling the obligations on 
which their rights depend in due time. It has taken over 
twenty years for the case left open in Evans v. Horner to 
arise, and tenacious as the Rent Acts have proved to be, if 
we have to wait as long for another such case there may well 
be no s. 7 left to protect the hopeful litigant. But similar 
cases sometimes follow each other in a run and this article 
may catch the eye of a practitioner faced with such a case. 
It will then have served its purpose. 


“ABC” 


AGRICULTURE BILL 


What was meant by “ properly payable” has puzzled 
arbitrators, and a very thorough and painstaking examination 
of the expression by Lord President Clyde in Guthe v. Broatch 

1956] S.L.T. 170 (see 100 SoL. J. 664) showed how little the 
courts could do to afford the desired guidance. The Bill 
now proposes to add to s. 8 (1) the words: “ For the purposes 
of this subsection the rent properly payable in respect of a 
holding shall be the rent at which, having regard to the terms 
of the tenancy (other than those relating to rent), the holding 
might reasonably be expected to be let in the open market by 
a willing landlord, there being disregarded (in addition to the 
matters referred to in the next following subsection) any 
effect on rent of the fact that the tenant is in occupation of 
the holding.”’ 

In Guthe v. Broatch (decided, of course, under the corres- 
ponding provision in the Agricultural Holdings (Scotland) 
Act, 1949—which it is proposed to amend in the same way) 
the bewildered arbiter had asked whether he was “ entitled 
to decline to consider the figure which a prudent landlord 
would accept from a prudent tenant if the holding were being 
offered to let in the market on the relevant date.” After 
the Sheriff Principal had said that he was, the First Division 
refused to answer the inquiry: prudent landlord, prudent 
tenant, and open market were too vague. The proposed 
addition to s. 8 is, I think, designed to clarify the position and 
meet Lord President Clyde’s objections and difficulties : 
the hypothetical grantor is a “‘ willing ’’ landlord, the tenant's 
wisdom and eagerness are left out of it, and the market is not 
entirely an open one. 
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Notices to quit 


Clause 3 proposes two changes, one in the adjective and the 
other in the substantive law. 

Ministerial functions in relation to consent to operation of 
notices to quit and to the granting of certificates of bad 
husbandry for notice to quit purposes would be transferred 
to the Agricultural Land Tribunal. This would mean giving 
effect to the recommendations of the Committee on Adminis- 
trative Tribunals and Enquiries published in July last: 
the Minister has, as is well known, delegated the functions in 
question to county agricultural executive committees, and 
para. 148 of the report, beginning “ We regard it as wholly 
undesirable that these committees should continue to exercise 
adjudicating functions in addition to their executive functions. 
Given such a combination the parties cannot feel that their 
case will receive a fair hearing and be impartially decided ”’, 
no doubt accounts for cl. 3 (1) of the Agriculture Bill. 

The second sub-clause proposes a replacement of s. 25 (1) 
of the Act of 1948. 

The general scheme of security of tenure is not to be 
disturbed ; a twelve months’ notice to quit will still be 
necessary whenever the tenancy is for two years or upwards 
(Act of 1948, s. 3), and notices to quit are to remain divided 
into those which may and those which may not be challenged 
by a counter-notice nullifying them unless ministerial consent 
be given. (A common example of the latter is a notice based 
on a certificate of bad husbandry granted by the Minister ; 
it is proposed—Sched. I, para. 11—to transfer his functions 
to the Agricultural Land Tribunal.) But the present s. 25 (1) 
provides that “ without prejudice to the discretion of the 
Minister in a case falling within paragraphs (a) to (e) of this 
subsection, the Minister shall withhold his consent to the 
operation of a notice to quit an agricultural holding . . . 
unless he is satisfied . . .” and then follow five sets of 
circumstances. 

What is now intended amounts to alterations of two different 
kinds. The five sets of relevant circumstances are materially 
changed, such considerations as “ desirable in the interests 
of good husbandry as respects the land . . . treated as a 
separate unit,” “sound management of the land . . . treated 
either as a separate estate or as part of a larger estate,”’ and 
greater hardship simpliciter being introduced. But there is 
also a different approach : instead of the Minister being bound 
to withhold his consent unless satisfied, the Agricultural Land 
Tribunal “ shall consent . . . if, but oyly if, they are satisfied 
as to one or more of the following matters ’’—but “‘ Provided 
that, notwithstanding that they are satisfied as aforesaid, 
the Tribunal shall withhold consent to the operation of the 
notice to quit if in all the circumstances it appears to them 
that a fair and reasonable landlord would not insist on 
possession.” 

It may be that the approach will produce the same kind of 
result. R. v. Agricultural Land Tribunal for Wales and 
Monmouth [1953] 1 All E.R. 1182 (see 97 Sor. J. 400) showed 
that, though satisfied of one of the grounds, the Minister has 
an overriding discretion and may yet refuse consent ; the 
qualification of the imperative ‘shall consent’”’ by the 
proviso may have the same effect, besides leading to much 
argument about what is a fair and reasonable landlord and 
what is insistence on possession. It may be that the diffi- 
culties at present experienced by the Minister of Housing in 
relation to the Rent Act, 1957 (see ante, p. 165), have something 
to do with the matter, and that his colleague desires to avoid 
having to utter what The Times of 14th March calls “a 
warning shrouded in mystery.” 
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Another change in the law relating to consents of this kind 
is to be found among the “ Minor and Consequential Amend- 
ments ”’ of Sched. I. Paragraph 13 proposes the replacement 
of s. 29 of the Act of 1948—which entitles the Minister to 
take possession of land if he has consented conditionally 
to a notice to quit and the conditions have not been complied 
with—by a new section which would make the sanction a 
penalty of up to two years’ rent at the rate payable before the 
termination of the tenancy, the money going to the Exchequer. 
The proposal is consequential to the proposed abolition of 
dispossession, but, like the existing provision, it does not give 
the tenant any redress (see Martin-Smith v. Smale {1954} 
1 All E.R. 237 (C.A.)). 


Fixed equipment 

A very lengthy clause, cl. 4, is intended to enable tenant- 
farmers to acquire new fixed equipment, or have existing fixed 
equipment altered or repaired, by their landlords when 
without the new equipment or the alteration or repair they 
would, when engaging in agricultural activity (regard being 
had to the rules of good husbandry) contravene a statutory 
enactment. The tenant is to apply to the Agricultural Land 
Tribunal, which will direct the landlord to carry out the work 
if satisfied that it is reasonable to do so having regard to the 
landlord’s responsibilities to manage the land in accordance 
with the rules of good estate management, but not if the 
tenancy or any other agreement provides for the work to be 
done by either party, nor if the landlord is under a statutory 
duty to carry it out. 

The effect of a direction is to be to import a landlord’s 
covenant into the tenancy agreement. 

Section 9 of the 1948 Act is to apply, so that the landlord is 
to be entitled to an increase of rent as if the tenant had 
requested him to make an improvement; while if, on the 
landlord failing to comply with the direction, the tenant 
does the work himself, s. 9 is to apply as if the landlord had 
done the work and any grant made to the tenant had been an 
Exchequer grant to the landlord ; but no increase in rent is 
to have effect if the tenant has carried out the improvement 
until he has recovered the reasonable cost (or, if the tenant 
obtains a grant, the cost less the amount of the grant) from 
the landlord. F 

Good estate management rules and good husbandry rules 
are dealt with in the Agriculture Act, 1947, ss. 10 and 11, and 
those sections are expressly applied for the purposes of cl. 4. 

The proposal is undoubtedly linked to the intended repeal of 
the Agriculture Act, 1947, ss. 12, 14 and 15 (part of the Act 
which is to cease to have effect, by virtue of cl. 1 (1)), which 
provide for the issue of directions—when a supervision order 
isin force. But it is noticeable that existing good management 
provisions, while they specify ‘“ providing, improving, main- 
taining and repairing fixed equipment’ (Agriculture Act, 
1947, s. 10 (2)), do not mention “ altering ”’ fixed equipment. 
The possibilities of modernisation have now been appreciated. 

It was said, when the 1947 legislation was introduced, 
that the object was to replace the squire by the Government. 
If so, the Government still has a use for the squire. An account 
of some such dispute as may have to be settled, on the new 
lines, under cl. 4, can be found in our issue of 24th July, 1954 
(98 Sot. J. 504). 


Modification of covenants 
There are also two proposed provisions concerning the 
modification of covenants which are worth noting. The Hill 
Farming Act, 1946, s. 21, would be replaced by a subsection 
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conferring on the Agricultural Land Tribunal instead of on 
the Minister the power to avoid or relax covenants against 
heather and grass burning ; and the modification of covenants 
for the maintenance of specified land or a specified proportion 
of a holding as permanent pasture, at present the function of 
the Minister (Act of 1948, s. 10), would be a matter for 
arbitration. And arbitration would also be the remedy for 
a landlord who considers that his tenant has abused the 
freedom of cropping conferred by s. 11 of the Act of 1948 
(Sched. I, paras. 1, 6 and 7). 
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A plea 

Some of the proposals are the result of decisions revealing 
defects. It might be a good thing if someone told the 
sponsors of the Bill about Dunn v. Fidoe {1950} 2 All E.R. 
685 (C.A.) and Howkins v. Jardine {1951} 1 K.B. 614 (C.A.), 
with a view to elucidation or amendment of those of the 
opening words of the Act of 1948 italicised in the following 
excerpt : ‘‘ In this Act the expression ‘ agricultural holding ’ 
means the aggregate of the agricultural land comprised in a 
contract of tenancy.” R. B. 


HERE AND THERE 


COST OF SINNING 
So the cost of sinning, like the cost of living and the cost of 
loving, is to go up at last. In conformity with the established 
order of things, it will be higher in London than elsewhere. 
A Bill is before Parliament to quintuple the maximum fine 
for insulting, threatening and abusive behaviour within the 
Metropolitan Police Area. Since the maximum fine has stood 
at £2 since 1839, the proposal cannot be said to be headlong 
or hasty. But, then (contrary to popular belief), the legal 
profession tends to be somewhat unworldly in these matters. 
It was only the other day that the judges’ salaries were raised 
a little above those fixed in the post-Napoleonic War period. 
Supporters of the Bill have made no secret that it is aimed 
principally at the young, who, blazing now in the lustre of 
hitherto unimaginable pocket money, have (as we all know), 
many of them, jettisoned to an alarming extent the whole 
idea that it should be part of their way of life to be courteous, 
lowly and serviceable. £2, once upon a time a fair week’s 
wage for a grown man, has come to mean very little to the 
teenagers. Any fool can earn five times as much, and 
generally does. Why, even a_ nineteen-year-old youth 
recently described in court as “ feeble-minded with a mental 
age of nine’”’ was worth £19 a week to the Coal Board— 
or anyhow that was what they were paying him. For such 
a money-spinner, even a £10 fine would hardly amount to a 
major inconvenience. 
ACADEMIC INTERLUDE 
REFERENCE was made in the course of the debate both to 
Teddy boys in the streets and to students in the universities, 
and particular reference was made to the recent experience 
of Mr. Butler, the Home Secretary, at Glasgow University. 
It must, indeed, have come as something of a shock to 
Mr. Butler, who pushed through the Education Act (the 
whole Act and nothing but the Act) so energetically and against 
so much opposition, to make such startling contact with the 
presumably high-grade end-products of the vast schooling 
machine which he had created. Of course, one musn’t be 
snobbish about these things. Remember Belloc’s expert 
character study of John Vavasour de Quentin Jones :— 
“Like many of the Upper Class, 

He liked the sound of broken glass. 

It bucked him up and made him gay : 

It was his favourite form of play.” 
The love of a shindy is classless and a poet has referred 
tolerantly to “ the pleasant violence of the young ”’ (pleasant 
for the young, of course), but as a statesman, a philosopher 
and an educationalist Mr. Butler must have been disappointed 
that all the resources of State-aided education had not 


inspired in its final flowering a touch of that wit without 
which a rag is a mere vulgar brawl. However, he displayed a 
Roman firmness in the face of adversity and as a philosopher 
he could, no doubt, fortify himself with a Roman precedent. 
At a Roman triumph it was at one time the practice for a 
jeering slave to follow the conqueror’s chariot, plying him 
with personal abuse, as a salutary insurance against inordinate 
self-esteem. Any public figure of our own day who felt that 
his sense of proportion was being endangered by too many 
complimentary speeches might well, if he was a wise man, 
clamour for a revival of the custom. But, be that as it may, 
the Senate of Glasgow University has imposed fines ranging 
from £5 to £20 on seven students involved in the rectorial 
installation riot and in one case evidence is being communi- 
cated to the Procurator Fiscal. The alternative, for which 
there is modern American precedent, would have been to 
condemn them to be thoroughly pelted with miscellaneous 
missiles similar to those discharged at their new Rector. 


TWO METHODS 
THERE are current two views on the ways of dealing with 
young offenders. The two views have recently been neatly 
illustrated by two cases. A seventeen-year-old apprentice 
carpenter indecently assaulted a girl of twenty-three. He 
dragged her into some lonely bushes, stripped her and tied 
her to a tree. At the Chelmsford Quarter Sessions, where 
he pleaded guilty, the Chairman, believing that he “ fully 
realised the seriousness of the offences ’’ and considering his 
previous good character, placed him on probation for three 
years. At the Derbyshire Assizes an _ eighteen-year-old 
apprentice bricklayer pleaded guilty to attempting to rape a 
twenty-one-year-old girl. He, too, had previously been 
of good character. Said Mr. Justice Devlin: “ I accept that 
he is a boy of most excellent character, that he is most unlikely 
to do this again and that the best thing would be to put him 
on probation. But there is such a thing as punishment for the 
crime.’’ Repentance, he said, was not enough. If repentance 
only were accepted, no young girl would be safe. ‘‘ This was 
a most brutal crime and deserves a very heavy sentence. 
All that separates you from a sentence of that sort is your 
excellent character and the fact that I believe you have 
shown real repentance.” The sentence was nine months’ 
imprisonment. Doubtless boys like those two do not make 
any precisely reasoned calculation of the probable con- 
sequences of their acts. But it is reasonable to suppose that 
a virtual certainty that they would suffer no unpleasant 
consequences would palpably boost their self-confidence in 
doing what they happen to feel like doing at any given 
moment. After all, any fool can appreciate the situation 
when there is everything to gain and nothing to lose. 
RICHARD ROE 
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Empire 
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when advising clients on bequests 


Rheumatic diseases cripple millions every year. 
More research is needed now. Please help the Empire 
Rheumatism Council to intensify research into the 
causes and cure of all rheumatic diseases, which include 
osteo-arthritis, gout, fibrositis and spondylitis. 


EMPIRE RHEUMATISM COUNCIL 
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The Discharge and Modification 


of Restrictive Covenants 
G. H. NEWSOM, a.c. 


‘The book is clearly written and is most informative. It 
furnishes an invaluable guide to all practitioners who are 
called upon to advise developers faced with the problem of 
using land to which a restrictive covenant applies. —T7he Real 
Estate Journal. 

‘Mr. Newsom provides an admirable summary of the law as 
it stands, supported by reports of all the cases which have 
helped to clarify it. Here is one more branch of the law of 
which those who deal in property will need to have a working 
knowledge. This book should be of use to them.’—The 
Chartered Surveyor. 

‘We are confident that any practitioner will regard this book 
as an essential tool for sound conveyancing.’—Journal of 
Planning and Property Law. 


Vol. 7 of Planning and Compensation Reports is a reprint of this 


work, 
£2 6s. 6d. post paid 


Contracts and Condilions of 
Sale of Lands 


E. O. WALFORD, LL.D..- 


Solicitor of the Supreme Court 


The great majority of contracts for the sale of land embody 
either the Law Society’s Conditions of Sale or the National 
Conditions of Sale. This book constitutes an invaluable 
commentary on these two sets of conditions and can be relied 
on to shed light on difficulties which may arise in the application 
of these two sets of conditions to particular transactions. 


‘ This is a most welcome new edition; one which should be 
purchased . . . by every conveyancer as a necessary com- 
panion for the standard works on title. It is a scholarly but 
none the less practical work ; we have not been able to trace 
any leading case on the subject which has not been noted.’ 
Journal of Planning and Property Law 


Second Edition £3 17s. post paid 


The Rent Acts Manual 


ASHLEY BRAMALL, 


Barrister-at-Law 


‘The author clearly demonstrates the new Act is no mere 
amending Act, but is in fact the most far-reaching reconstruc- 
tion of the general scheme of rent restriction since it was first 
introduced over forty years ago. 

‘The many and involved questions which may now arise, 
consequent upon the Act, are fully dealt with in this first-class 
manual, which is concise, authoritative and up to date.’ 
The Valuer. 

‘It is essential to every practitioner, whether lawyer, estate 
agent or surveyor, who requires an integrated statement of the 
law of rent control. . . .’—Journal of Planning and Property 


Law. 
39s. post paid 


Sweet & Maxwell 
3 Chancery Lane, London, W.C.2 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, ‘“‘ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten im duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule IV—AGREEMENT FOR CREATION OF THREE YEARS’ 
TENANCY—NEGOTIATIONS Not CONSTITUTING AGREEMENT 

Q. A has been tenant of premises, which are now decontrolled 
under the new Rent Act, for a great number of years past. 
His agreement expired several years ago. The landlord’s 
solicitors wrote to the tenant offering to grant a further 
three years’ tenancy at an increased rent. The tenant accepted 
the offer subject to certain repair clauses which were a little 
different from those contained in the expired lease. The 
landlord’s solicitors submitted a draft to the tenant who 
approved same subject to very slight immaterial amendments. 
The date of commencement of the tenancy was not agreed. 
The landlord has now said he will not grant the tenancy. Do 
you consider the correspondence is sufficient to set up a new 
tenancy ? ; 

A. It could not, in our opinion, be successfully contended 
that the landlord and tenant have agreed “ for the creation 
of a tenancy of the premises ”’ so as to satisfy the requirement 
of Sched. IV, para. 4. It may be that the amendments 
subject to which the tenant approved the draft were so 
immaterial as not to prevent the negotiations from having 
produced agreement on those points (see Bellamy v. Debenham 
(1890), 45 Ch. D. 481 ; Bristol Bread Co. v. Maggs (1890), 44 
Ch. D. 616 ; Mason v. Von Buch (1899), 15 T.L.R. 430 ; 
Morell v. Studd {1913} 2 Ch. 648). But if no date for com- 
mencement has been agreed, and there is nothing from which 
an agreed date can be ascertained and it cannot be gathered 
from the agreement itself, we consider that the reasoning in 
Marshall v. Berridge (1881), 19 Ch. D. 233, and Oxford 
Corporation v. Crow {1893} 3 Ch. 535 would adequately 
support any objection that negotiations had not “ created a 
tenancy ”’ as described in the paragraph cited. 


Calculation of Periodic Rent and Rates 

Q. In preparing a notice of increase of rent in respect 
of a half-yearly or quarterly tenancy, are we correct in 
dividing the annual rent by 2 and 4 respectively ; and for a 
lunar or calendar monthly tenancy by 13 and 12 respectively ? 
In similarly reducing the annual rates is the annual sum divided 
by 2 and 4, 13 and 12 in the same way as the rent ? Bearing in 
mind the wording of the Rent Act, 1957, Sched. II, para. 1, 
and of the Rent Restrictions Regulations, 1957, Sched. VI, 
Note 8, para. 3, do you consider that in calculating the amount 
of rates for a quarterly tenancy the annual rates should be 
divided by 365 and multiplied by the number of days in each 
quarter ? This, of course, would result in a different rent 
limit for each quarter of the year, and we wonder how this 
matter should be dealt with. The limit of 7s. 6d. per week 
for the first increase would be, in the case of a quarterly 
tenancy, a limit of {4 17s. 6d. a quarter (101 Sor. J. 729). 
Would this limit be similarly calculated in the case of a lunar 
monthly tenancy as {1 10s.?> How would the limit to the 


first increase be ascertained in the case of a calendar monthly 
tenancy ? 
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A. We agree that to obtain the periodic rent in cases of 
half-yearly, quarterly, lunar monthly and calendar monthly 
tenancies the divisors of the annual rent are 2, 4, 13 and 12, 
respectively. In similarly reducing the annual rates we 
consider that the divisors should be 2, 4, 132: and 12. Our 
reasons are these : by para. 1 of Sched. II to the Rent Act, 
1957, the amount of rates for a rental period must be an 
amount bearing to the total amount of rates for the year the 
same proportion as the length of the rental period bears to 
the year. It is true that in the case of a quarterly tenancy 
each rental period is not of uniform length but it would be 
cumbersome and impractical to have to set out a different 
rent for each rental period. We think, therefore, that provided 
the tenant will not be paying more than the correct amount 
of rates for the whole of the year the words “ length of the 
rental period bears to the length of the rating period ”’ in 
para. 1 cannot be interpreted too literally and a quarter must 
be regarded as } of a year. In half-yearly, quarterly and 
calendar monthly tenancies the number of rental periods 
in the year exactly covers the year (i.e., the whole 365 days) 
and therefore the divisors are 2, 4 and 12. There are not, 
however, exactly thirteen lunar months in a year,a lunar month 
being twenty-eight days, and to obtain the correct amount of 
rates for each lunar month the whole amount must be divided 
by 365/28, i.e., 132s. There is no statutory requirement similar 
to para. 1 for turning an annual sum into a periodic rent and 
at common law it would appear adequate if the annual sum 
is divided by the number of rent periods in the year, ignoring 
any odd days, e.g., for a weekly tenancy the divisor would be 
52; and see the examples in the Government publication 
“The Rent Act and You.” 

In our opinion, the limit to the first increases would be 
{4 17s. 6d. for a quarterly tenancy, {1 10s. for a lunar monthly 
tenancy and /1 12s. 6d. for a calendar monthly tenancy. 


Rent Limit—RENtT RECOVERABLE FOR BAsic PERIOD TO 
INCLUDE RATES 


Q. A client of ours is the owner of a freehold property in 
London, the rateable value of which keeps it within Rent Act 
control. ‘The property has been let as five flats, all self- 
contained and all at inclusive rentals. If the procedure 
under the Rent Act, 1957, is followed and the gross rateable 
value (doubled) and the rates are apportioned amongst the 
various tenants then the rent received is less than the rent 
at present payable if all permitted increases in respect of 
rates under the earlier Rent Acts are charged. The 1957 
Rent Act provides an alternative rent limit and also makes 
provision for the whole of the burden of the rates to be thrown 
upon the tenants ; does this permit the landlord to consider 
the rent limit as being the rent chargeable for the basic period 
less the proportion payable in respect of rates paid by him 
and then to require the whole of the rates to be apportioned 
between the tenants ? 


A. Bys. 1 (3) of the Rent Act, 1957, where the rent recover- 
able for the basic rental period exceeds the rent limit laid down 
by the Act it becomes the rent limit under the Act. To decide 
whether that is so the two rents must be comparable, e.g., both 
inclusive of rates. Recoverable must mean, we think, in fact 
payable at the material time and not what would have been 
recoverable if notices of increase had been served. For each 
flat the amount of twice the gross value, plus rates (which will 
necessitate apportionment), will have to be compared with the 
rent actually paid at the commencement of the Act. If the 
latter is the greater, that will be the rent limit, inclusive of 
rates, and the landlord will only be able to increase it because 
of an increase in rates above the amount payable at the 
commencement of the Act. 
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CORRESPONDENCE 


(The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal’’] 


‘* Justice ”’ 


Sir,—I am sorry that Mr. R. H. Douglas has been to such 
uninformed pains to denigrate this society. He could have 
obtained full information about its activities, and those of the 
International Commission of Jurists, by writing to me. We did 
not want to take up too much of your space, but I shall be glad 
to send fuller details to those who would like them. 

Mr. Douglas’ final questions merit an answer. An invitation 
has recently been sent to all members of the society to take an 
active part in a number of research projects, either by becoming 
members of sub-committees or by submitting written observations. 
They have further been asked to suggest any other matters they 
would like the council to investigate. 

Subscriptions are required to maintain the minimum organisa- 
tion needed for the work of the society in Britain and the Colonial 
Territories, and to assist the International Commission. The 
Rule of Law is in its origins a British concept, and it could well 
be considered a matter of pride that an international organisation, 


with an English Secretary-General, is making every effort to 
promote it in the uncommitted and newly independent countries 
of Asia and Africa, as well as in some of the darker spots in 
Europe. 
Tom SARGANT, 
Secretary. 
Mitre Court Buildings, 
Temple, 
London, E.C.4. 


Fish and Chips 
Sir,—With reference to the paragraph under “ Current 
Topics ’’’ in your issue dated the 8th instant, and headed “ A 
Tasty Morsel,’”’ we are wondering if it could be said that the 
parties to the marriage married for batter or for worse. 
W. R. MILLAR. 
London, S.E.1. 


OBITUARY 


Mr. F. H. ADAMS 


Francis Hamp Adams, solicitor, of Cheltenham, died 
He was admitted in 1927. 


Mr. 
recently at Dymock, Glos., aged 83. 


Mr. L. E. EARDLEY-SIMPSON 


Mr. Llewellyn Eardley Eardley-Simpson, solicitor, of Derby, 
died on 4th March, aged 78. He was a former Under-Sheriff 
for Derbyshire, and was admitted in 1904. 


Mr. E. A. FOSTER 


Mr. Edward Alfred Foster, clerk to Messrs. Davenport, Jones 
and Glenister, solicitors, of Hastings, for sixty-one years, died 
recently, aged 74. 


Mr. R. B. S. LEWIS 


Mr. Reginald Benjamin Simmons Lewis, solicitor, of Bloomsbury 
Square, London, W.C.1, died on 2nd March. He was admitted 
in 1899. 


Mr. E. S. NOICE 


Mr. Ernest Slatter Noice, solicitor, of Bedford Row, London, 
W.C.1, East Ham, London, E.6, and Billericay, died on 
10th March, aged 60. He was admitted in 1923. 


Mr. W. H. PARSONS 
Mr. Walter Henry Parsons, solicitor, of Reading, died on 
1st March, aged 77. Admitted in 1925, he practised first in the 
West End of London, then at New Malden, Surrey, and in 
semi-retirement from his home in Reading. 
Mr. W. REAY-SMITH 
Mr. Wilfred Reay-Smith, solicitor, of Newcastle upon Tyne, 
died on 13th March at Corbridge, Northumberland, aged 80. 
He had been a lay reader in the Newcastle diocese for fifty-one 
He was admitted in 1900. 


years. 
Mr. F. RISDON 

Mr. Frank Risdon, solicitor, of Williton, Somerset, died 

recently, aged 81. He was the first clerk to Watchet Urban 


Council, a post he held for twenty-five years. He was clerk to 
Williton Rural Council for twenty years and clerk to the 
magistrates of the Williton and Dunster benches for twenty-seven 
On his retirement in 1933 he becamg a justice of the 


years. 
He was admitted in 1899. 


peace on the Williton bench. 


Mr. H. H. RYLAND 


Mr. Herbert Henry Ryland, retired solicitor, of Windsor, died 
recently, aged 85. He was admitted in 1895. ‘ 


“THE SOLICITORS’ JOURNAL,” 20th MARCH, 1858 


On the 20th March, 1858, THE SoLicitors’ JOURNAL observed 
“that women, and especially widows, stand an excellent chance 
of success in any appeal to the sympathies of twelve enlightened 
shopkeepers and yeomen against those who have advised them 
in testamentary and other difficulties . If any question 
should arise with a landlord, a partner, a creditor, or a debtor of 
the deceased, his bereaved wife applies to a solicitor for advice. 
What does the solicitor hereupon ? Popular prejudice is ready 
with its answer. He hurries the poor widow into a lawsuit 
which shall consume all her slender substance. If all solicitors 
were knaves, and also fools, they would undoubtedly adopt this 
course. But as there are members of the profession . 
possessing either a spark of conscience or a glimmering of 
prudence, or even both combined, it follows that all solicitors 
will not do what vulgar opinion would expect of them. If, 


indeed, a solicitor should be so rash as to give a fair client advice 
which ultimately involved her in litigation, that solicitor, 
supposing him to be a man of substance, would have to contribute 
out of his own resources to improve the lady’s fortune. His 
conduct, skilfully presented to ...a jury of proper feeling 
as regards women and attorneys, would be visited with an ample 
penalty. The most remote and unforeseen consequences of the 
step he had counselled would be treated as certain and immediate. 
The anguish of mind occasioned by the pendency of proceedings 
would be valued at a handsome figure . And is it not just 
that he who, looking to his own profit, has thus wasted his client’s 
youth and added to her cares, should render the fullest compensa- 
tion for all the mischief, present and future, that he has 
originated ? We can imagine a popular advocate appealing to 
the sympathies of a jury on such a subject.” 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


PROFITS TAX: TRADING COMPANY: DISTRIBUTION 
CHARGE 


Inland Revenue Commissioners v. South Georgia Co., Ltd. 


Viscount Simonds, Lord Reid, Lord Tucker, Lord Keith of 
Avonholm, Lord Somervell of Harrow. 27th February, 1958 


Appeal from the First Division of the Court of Session ([1952] 
SALT. 215; 35 ATC. 480). 


This was an appeal by the Inland Revenue Commissioners from 
a decision affirming a determination of the Commissioners for the 
Special Purposes of the Income Tax Acts that an assessment to 
profits tax in the sum of £36,363 12s. for the chargeable accounting 
period 1st November, 1952, to 31st October, 1953, had been 
wrongly imposed on the respondent company, South Georgia 
Co., Ltd., on an erroneous construction of s. 34 (2) of the Finance 
Act, 1947. 


ViscouNnT SIMONDs said that the decision appealed from could 
not be sustained. The company had for many years carried on 
business as whalers. The accounts for the chargeable accounting 
period computed for profits tax excluding “‘ franked investment 
income ”’ showed a loss of £602,000. The “ franked investment 
income’”’ for the same period amounted to £272,000, and the 
‘gross relevant distributions’ (for the purposes of this case 
equivalent to dividends) for the same period amounted to £181,000. 
The company was assessed to profits tax on the footing that this 
sum represented a net relevant distribution under s. 30 (3) and (4) 
of the Act of 1947. Profits tax was first imposed by the Finance 
Act, 1937, as national defence contribution and levied at a flat 
rate percentage on profits arising in each chargeable accounting 
period. The profits were to be computed on income tax 
principles as adapted by Sched. IV to the Act. By the Act of 
1947 tax was no longer imposed at a flat rate on all profits but a 
differential was established to discourage distribution and 
encourage retention by granting relief in respect of profits not 
distributed. <A tax called a “‘ distribution charge ’’ was imposed 
on profits which had been retained enjoying non-distribution 
charge and were distributed in a later accounting period. At the 
relevant date tax in respect of distributed profits was 224 per 
cent., and in respect of undistributed profits was 2} per cent., 
and the distribution charge was 20 per cent. Paragraph 7 of 
Sched. IV to the Act of 1937 was amended by s. 32 of the Act of 
1947. This provision meant (so far as was relevant to the present 
purpose) that where one found the expression “ profits including 
franked investment income ”’ one disregarded the income referred 
to in para. 7 (1) (a) and (6) and included in the computation the 
income derived from all the investments and property of the 
company regardless of the fact that in a computation made in 
another connection and for another purpose one might have to 
exclude the income from some, but not all, of its investments. A 
single ordinary commercial computation had to be made of which 
the result might be to show some profit, no profit, or a loss. 
By s. 34 (2): ‘‘ The net relevant distributions . . . for any 
chargeable accounting period . . . are so much of the gross relevant 
distributions .. . for that period . . . as bears to the whole of the 
said gross relevant distributions the same proportion that the profits 
for that period bear to the profits therefor computed without 
abatement and including franked investment income : Provided 
that where the said gross relevant distributions exceed the profits 
computed without abatement and including franked investment 
income, the net relevant distributions shall be the sum of (a) the 
profits for the period computed with due regard to the provisions 
for abatement but not including franked investment income and 
(b) the amount of the excess.’’ The appellants’ case was that the 
gross relevant distributions were £181,000 ; the profits, including 
franked investment income, were nil; therefore the net relevant 
distribution must be the excess of £181,000 over nil. Nothing had 


been brought in under (a) of the proviso and there were no profits. 
The respondent company replied that the proviso had no applica- 
tion except where (1) there was a profit after including franked 
investment income, and (2) the gross relevant distributions 
profit, and here 


exceeded such there was no_ proft. 


Therefore, it was said, the proviso did not come into operation. 
It was common ground that if the proviso was inapplicable no 
charge could be imposed, for a calculation made in accordance 
with the formula contained in the body of subs. (2) would show 
no such relevant distribution. Everything turned on the meaning 
of the proviso and whether it was in effect a condition precedent 
to its application that there should be a profit when the franked 
investment income was included in the computation. The 
computation involved, not two operations—(1) the ascertainment 
of trading profit or loss, and (2) the addition of franked invest- 
ment income—but a single operation which took into one account 
the trading profit or loss and the investment income, whether 
franked or not. The primary purpose of s. 34 was to determine 
how much of an actual dividend paid for a particular period was 
to be regarded as having been paid out of (a) the chargeable profit 
for the period; (b) the franked investment income of the same 
period ; and (c) the undistributed profits of earlier periods. This 
result was achieved if a single computation was made which 
showed that the profits for a period including franked investment 
income were nil or a minus figure and a dividend for the period 
was nevertheless paid. For, unless the contrary was shown, it 
could only be assumed that those dividends had been paid out 
of undistributed profits of earlier periods, which was itself the 
reason for a distribution charge being made. 


The appeal should be allowed. 


The other noble and learned lords agreed that the appeal 
should be allowed. Appeal allowed. 


APPEARANCES: Grant, Q.C. (Solicitor-General for Scotland), 
Grieve, Q.C. (of the Scottish Bar), and Alan Orr (of the English 
Bar) (Solicitor of Inland Revenue); C. Shaw, Q.C. (Dean of the 
Faculty), and Alastair Johnston (of the Scottish Bar) (Thomas 
Cooper & Co., for Beveridge & Co., Edinburgh). 


(Reported by F. Cowrgr, Esq., Barrister-at-Law] (2 W.L.R. 492 


Court of Appeal 


RAILWAY: THREE-YEAR-OLD CHILD FALLING 
OUT OF GUARD’S VAN 
O’Connor v. British Transport Commission 


Lord Evershed, M.R., Sellers, L.J., and Harman, J. 
13th February, 1958 


Appeal from Marylebone County Court. 


A child aged three years and ten months, travelling with his 
mother on the Irish mail train from Holyhead to London, fell out 
of a corridor-type guard’s van and was killed. The guard’s van 
was between the passenger coaches and the restaurant car and the 
child had been waiting there with his mother until tea was ready 
to be served in the restaurant car. In proceedings brought by the 
child’s father against the commission the mother said that she had 
told the child not to go near the door because she realised that it 
was a danger. The judge found that her attention had been 
diverted and that, despite her injunction, the child had wandered 
to the door and had opened it. The door handle was on the inside 
and was not defective, but the evidence showed that it could be 
opened by a small child. The judge dismissed the plaintiff's 
claim and he appealed. 


SELLERS, L.J., delivering the first judgment, said that it could 
not rightly be suggested that the commission had any knowledge 
that the van or the handle in it were unsafe or unsuitable for the 
purpose for which they were being used. Counsel for the plaintiff 
had relied on Erle, C.J.’s summing up to the jury in Ford v. 
London and South Western Railway Co. (1862), 2 F. & F. 730, 
and on a passage in Barkway v. South Wales Transport Co., Ltd. 
[1950] A.C. 185, but he, his lordship, said that the real question 
in such cases was whether there was a danger which reasonable 
care and foresight should have foreseen and avoided. The duty 
on railway companies was correctly summarised in Halsbury’s 
Laws of England, 3rd ed., vol. 4, pp. 173-175, to which should be 
added observations of Montague Smith, J., in Readhead v. 
Midland Railway Co. (1868-69), L.R. 4 Q.B. 379. The standard 
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of care owed by the defendants fell short of insuring the safety 
of their passengers. As carriers of passengers, they could not, 
apart from special agreement, be held to expect to carry a child 
under four years old unaccompanied, for otherwise they would 
have to make the carriages baby proof. They were required to 
make provision for safety of a young child on the basis that it 
would be accompanied by a responsible person who would look 
after it. The railway company could not reasonably be expected 
to have foreseen that the door might be opened by a young child 
who was accompanied by its mother. 


HARMAN, J., and Lorp EversHED, M.R., agreeing, both 
drew attention to certain evidence given at the trial and noted 
by the judge consistent with the view that the positioning 
of the coach was unusual. Guard’s vans were not normally 
used where passengers had to pass through them and there was 
also evidence that in passenger-carrying coaches internal handles 
were regarded as involving some risk and had been abandoned. 
The judge made no finding on this aspect of the case because it 
was not argued before him. Appeal dismissed. 


APPEARANCES: H. I. Nelson, Q.C., and P. J. H. Benenson 
(Claude Barker & Partners); A. P. Marshall, Q.C., and C. W. R. 
Pickthorn (M. H. B. Gilmour). 


(Reported by Miss E. DANGERFIELD, Barrister-at-Law] [1 W.L.R. 346 


RATING: INDUSTRIAL HEREDITAMENT : 
SLAUGHTER-HOUSE: “ ADAPTING FOR SALE 
OF ANY ARTICLE ” 


Fatstock Marketing Corporation, Ltd. v. Morgan 
(Valuation Officer) 


Lord Evershed, M.R., Parker and Sellers, L.JJ. 
19th February, 1958 
Appeal from the Lands Tribunal. 


The appellants owned a slaughter-house where, after the initial 
operation of killing, the normal good slaughter-house procedure 
was followed, and the offals, intestines and so forth were separated 
from the main carcase, which was then cooled to get it into a 
fit state for human consumption and divided for ease of handling. 
The intestines were further processed. The Lands Tribunal held 
that the slaughter-house was not a factory or workshop within 
the Factory and Workshop Act, 1901, and, accordingly, was not 
entitled to be entered on the valuation list as an ‘‘ industrial 
hereditament’’ within s. 3 of the Rating and Valuation 
(Apportionment) Act, 1928. The company appealed. 


LorpD EVERSHED, M.R., said that the question in the first 
instance was strictly whether under the Rating and Valuation 
(Apportionment) Act, 1928, the hereditament was an “ industrial 
hereditament,” an expression which by s. 3 (1) of that Act was 
defined to mean a hereditament occupied and used as a factory 
or workshop. Certain exceptions followed in the subsection, 
including, in para. (f), that where the hereditament was primarily 
occupied and used for any other purposes, whether or not similar 
to any of the foregoing, which were not those of “‘ a factory or 
workshop.” By subs. (2) of s. 3 it was provided, putting it 
shortly, that, subject as there stated, the words ‘‘ factory ’’”’ and 
“ workshop ’’ had respectively the same meanings as they had 
in the Factory and Workshop Acts, 1901 to 1920. So the matter 
came back to the application of the Factory and Workshop Act, 
1901, and it was a proper formulation, in the end of all, of the 
problem before the court to ask whether this hereditament was 
a factory or workshop within the provisions of the Act of 1901. 
By s. 149 of that Act elaborate definitions were provided. So 
far as relevant, it sufficed to say that the expressions ‘‘ factory ”’ 
and ‘“‘ workshop ’’ meant premises wherein any manual labour 
was exercised by way of trade or for purposes of gain in or 
incidental to any of the following purposes, including ‘‘ the 
adapting for sale of any article.’’ It had been pointed out in 
argument that in the case of a factory there had to be the added 
condition stated in para. (c), relating to the use of power, but that 
condition did not apply in the case of a workshop. In the end 
the question was whether it could be said that the operations in 
the appellants’ slaughter-house were conducted for the purpose 
of adapting articles for sale. First, however, it was to be 
observed that the code of legislation controlling slaughter-houses 
was directed to a distinct and quite a different purpose from that 
contemplated by the Factory Acts, the slaughter-house legislation 
being directed to the securing of cleanliness for the benefit of the 
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public and to the elimination, so far as practicable, of cruelty to 
animals when slaughtered. The Factory Acts, on the other hand, 
were designed to give protection to persons working in factories. 
The purposes of the two, however, were not mutually exclusive, 
and the Factory Acts were capable of applying to slaughter-houses. 
If that was so, then the case was thrown back upon the first 
question, namely, the question of fact whether the operations of 
this slaughter-house did amount, within the meaning of the 
Factory Act legislation, to an adapting of an article for sale. 
On that matter of fact the tribunal found in favour of the 
appellants and he (his lordship) saw no ground for disturbing 
their conclusion. The result must be, in his view, that this 
appeal must be allowed, and that the tribunal should have found 
the appellants’ hereditament entitled to the de-rating privilege 
which they sought. 

PARKER and SELLERS, L.JJ., delivered concurring judgments. 
Appeal allowed. 

APPEARANCES: Michael Rowe, Q.C., and W. L. Roots (Richards, 
Butler & Co.) ; G. D. Squibb, Q.C., and C. E. Scholefield (Solicitor 
of Inland Revenue). 

(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 357 
RATING: PLANT AND MACHINERY: BAKER’S 
OVEN 


W. Collier, Ltd. v. Fielding (Valuation Officer) 
Lord Evershed, M.R., Parker and Sellers, L.JJ. 
21st February, 1958 
Appeal from the Lands Tribunal. 


A company carrying on a bakery business had two ovens over 
60 feet long called ‘‘ sixty-tray Uniflow ovens.”’ By a conveyor 
belt to which sixty trays were attached, dough was passed 
through the ovens at such a rate that it emerged as cooked 
bread. They also had provers for conditioning which were also 
operated in similar fashion. This mechanical apparatus for 
moving the bread weighed some 9 tons. Both the ovens and 
the provers could be operated without the moving parts in an 
emergency, but it would not have been commercially practicable 
to do so. It was not disputed that the ovens and provers them- 
selves fell within Class 4 of the Schedule to the Plant and 
Machinery (Valuation for Rating) Order, 1927, being structures 
or in the nature of structures, and were accordingly rateable. It 
was also not disputed that the motors which operated the moving 
parts were not in the nature of structures and were not rateable. 
The Lands Tribunal held that the moving parts also were not 
rateable, and the valuation officer appealed. 

Lorp EvERSHED, M.R., said that the problem was first, 
whether the subject-matter sought to be rated could be identified 
with some item in the list in Class 4, and, secondly, to what 
extent was the item in the nature of a building or structure. 
There was no doubt that ovens appeared in the list, and equally 
among the list of chambers was found one appropriate to provers. 
The question was whether the sixty-tray Uniflow oven was, as to 
all the mechanism of which it was comprehended, in the nature 
of a structure or was it as to part of it structural by nature, but 
as to some part not structural. The conclusion reached by the 
tribunal was in these terms: ‘‘I have, therefore, come to the 
decision that the moving parts of both ovens and provers are 
not rateable under the order, since the moving parts do not 
themselves appear to me to form part of the structures of either 
oven or prover.”” The tribunal appeared to find as a fact that 
these moving parts, though parts of the oven and for any 
practicable commercial purposes an essential part, were none the 
less not part of the structure of the oven. In so far as he so 
found, he did not misdirect himself, nor did he apply his mind 
to the wrong question. 


ParKER, L.J., agreeing, said that if one found a piece of 
equipment which was not itself a structure and which was not 
built into that part of the plant which was undoubtedly a 
structure, then there would be grounds for excluding it under 
the words ‘‘ only to such extent as’”’ in Class 4 and that part 
would not be rateable. 


SELLERS, L.J., agreed. Appeal dismissed. 

APPEARANCES: Maurice Lyell, Q.C., and Patrick Browne 
(Solicitor of Inland Revenue) ; Michael Rowe, Q.C., and R. W. Leach 
(Godden, Holme & Co.). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 323 





216 [Vol. 102) 


RATING : UNDERGROUND PETROL STORAGE 
TANKS : WHETHER “ A BUILDING OR STRUCTURE ” 


Shell Mex and B.P., Ltd. v. Holyoak (Valuation Officer) 
Lord Evershed, M.R., Parker and Sellers, L.JJ. 
21st February, 1958 
Appeal from the Lands Tribunal. 


In accordance with licences issued by the local authority 
pursuant to the Petroleum Consolidation Act, 1928, a company 
constructed an underground petrol container beneath the pumps 
of a petrol station. The container consisted of a concrete base 
with brick walls 9 inches thick having a concrete rendering. 
Concrete cradles rested on the base on which was placed a metal 
cylinder 13 feet 6 inches long by 7 feet in diameter capable of 
containing 3,000 gallons of petrol. The space round the outside 
of the cylinder was packed with dry sand and the whole was 
covered with slabs of reinforced concrete except for the manhole 
through which the cylinder was filled. The Lands Tribunal held 
that the brick and concrete structure was liable to be rated, but 
that the metal cylinder was not in the nature of ‘“‘ a building or 
structure’ within class 4 of the schedule to the Plant and 
Machinery (Valuation for Rating) Order, 1927, being a movable 
piece of apparatus and, accordingly, was not liable to be rated as 
a “tank.” The valuation officer appealed. 


Lorp EVERSHED, M.R., said that he had been unable to escape 
from the conclusion that the tribunal came in the end to the 
view that what the tribunal had called ‘‘ the compartment,” the 
installation other than the cylinder, was no more relevant to the 
question of the rating of the cylinder in this case than would be 
an ordinary above-ground edifice in which there happened to be 
found, resting on a cradle, a cylinder, a tank. In his (his 
lordship’s) judgment, quite manifestly that was not so. 
Accordingly, he would allow the appeal, and say that the tank 
which one found in the hereditament of the respondents was the 
installation in its entirety. If that view was right, there was no 
question that it was not as to the whole of it of the nature of a 
structure. 


PARKER and SELLERS, L.JJ., delivered concurring judgments. 
Appeal allowed. Leave to appeal to the House of Lords. 


APPEARANCES: Maurice Lyell, Q.C., and Patrick Browne 
(Solicitor of Inland Revenue) ; Michael Rowe, Q.C., and William L. 
Roots (Sydney Morse & Co.). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law] [1 W.L.R. 331 


DIVORCE: TIME FOR SETTING DOWN APPEAL 
AGAINST REFUSAL OF DECREE 


Medcalf v. Medcalf 
Hodson, Morris and Pearce, L.JJ. 3rd March, 1958 
Motion for leave to extend time for appeal. 


A wife petitioner for divorce in an undefended suit asked the 
court to exercise its discretion in her favour in respect of her 
own adultery. On 16th December, 1957, the commissioner 
refused to grant the wife a decree nisi. She sought to appeal 
from that refusal. Her notice of appeal was served in time, 
on 27th January, 1958, the last day of the six-week period from 
the date of the judgment. Her solicitors sought to set down 
the appeal on the same day but the documents were not in order. 
On the following day, that is, one day after the six-week period 
had elapsed, the petitioner’s solicitors were informed by the 
district registrar (1) that the documents were not in order, and 
(2) that in any event she was out of time for setting down the 
appeal since this was not an ordinary appeal to which the 
provisions of R.S.C., Ord. 58, r. 5 (1), as to setting down applied, 
but was an appeal within r. 15 of Ord. 58, which applies to “ any 
appeal to the Court of Appeal in a matrimonial cause against 
a decree nist of divorce or nullity of marriage’’ and requires 
that both service of notice of appeal and setting down of appeal 
must be effected within six weeks. Having received that informa- 
tion from the registrar, the solicitors did not put the documents 
in order and did not apply to the registrar as the “‘ proper officer ”’ 
for extension of time to set down the appeal under Ord. 58, r. 5, 
but moved in the Court of Appeal for leave to extend time for 
setting down. Counsel for the petitioner submitted that on the 
strict reading of r. 15 this was not an appeal “ against a decree 
nist’’ but an appeal governed by the provisions of rr. 4 and 5 
of Ord. 58, and that the petitioner could therefore have applied 
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to set down her appeal within seven days of service of the notice, 
or within such further time as might be allowed by the proper 
officer ; but a note in Latey on Divorce (14th ed., pp. 364, 
949-950) cited r. 15 as applying to appeals from ‘the grant 
or vefusal of decrees nisi.” 

Hopson, L.J., said that the notice in this case was given in 
time, and this was not an appeal governed by r. 15, since it was 
not an appeal against a decree nisi. The right course was for 
the matter to be dealt with by the proper officer. If he had no 
special reason for refusing to extend the time, he would do so, 
because Ord. 58, r. 5, provided that the proper officer could 
extend the time for setting down “ within such further time” 
of the service of the notice as might be allowed by him. The 
motion should accordingly be referred back to the registrar. 


APPEARANCES: Frank J. White (Lovegrove & Durant). 
{Reported by Miss M. M. Hi1t, Barrister-at-Law] [1 W.L.R. 338 


Queen’s Bench Division 


SHIPPING: CARGO DISCHARGED BEFORE 
NOTICE OF READINESS: WHEN LAY TIME 
COMMENCES 


Pteroti Compania Naviera S.A. v. National Coal Board 


Diplock, J. 19th February, 1958 

Action. 

The plaintiffs, shipowners, chartered a vessel to the defendants, 
charterers, under the Americanised Welsh Coal Charter, cl. 8 of 
which, after making provision for the calculation of lay time, 
provides: ‘‘ Time to commence: twenty-four hours .. . after 
vessel is ready to unload and written notice given...” At 
02.00 hours on Wednesday, 18th July, 1956, the vessel 
berthed at Rotterdam. Under cl. 8, the vessel’s lay time for 
discharging was three days twenty-one hours and ten minutes. 
At 02.30 hours on 18th July the charterers began to discharge 
the vessel. The shipowners’ servants on board assisted in the 
discharge in the usual manner. At 09.00 hours on 18th July, 
the shipowners tendered a notice of readiness to the charterers 
which, under cl. 8, expired at 09.00 hours on 19th July. The 
vessel’s discharge proceeded continuously from 02.30 hours on 
18th July until 23.45 hours on Friday, 20th July, when the 
discharge was completed. The shipowners contended that the 
vessel’s lay time for discharging began at 02.30 hours on 
Wednesday, 18th July, and that the charterers were therefore 
entitled to dispatch money in respect of twenty-three hours 
fifty-five minutes, which was equal to £149 9s.7d. The charterers 
contended that the vessel’s lay time commenced at 09.00 hours 
on Thursday, 19th July, and that the charterers were therefore 
entitled to dispatch money in respect of two days six hours 
twenty-five minutes, which was equal to £340 2s. 1d. The 
charterers had deducted {£340 2s. 1d. on account of dispatch 
money from the freight payable in respect of the voyage. The 
shipowners in the present action claimed £190 12s. 6d. (and interest 
thereon) being the difference between £340 2s. 1d. and £149 9s.7d. 


DipLock, J., said that he was told that this was the first time 
the question had arisen as to when time was to commence for 
the purpose of dispatch money where the charterers in fact 
started unloading before a notice of readiness had expired. The 
point was a short and simple one, depending on the true con- 
struction of the contract, particularly cl. 8, the most relevant 
sentence of which was: ‘‘ Time tocommence: twenty-four hours 

. after vessel is ready to unload and written notice given . . .” 
That meant what it said—that in order to find out when time 
started one looked to see: (1) when the vessel was ready to 
unload (and time started at least twenty-four hours after that), 
and (2) when written notice was given (and time started at least 
twenty-four hours after that). Applying cl. 8 to the facts, it 
appeared prima facie that the charterers’ contention was right. 
The shipowners contended that the provision for notice in cl. 8 
was put in for the charterers’ benefit alone and was waived by 
their starting to unload before the time had commenced to run; 
alternatively, if it was not waived then there was an agreement 
to be implied between the charterers and the shipowners that 
time was to start when unloading in fact commenced. The only 
evidence either of agreement or waiver was that the charterers 
started to unload before notice and that the vessel’s servants 
assisted them. His lordship thought that quite plainly no 
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agreement could be construed out of those facts. Equally he 
could see no grounds on which to hold that cl. 8 had been waived 
by the charterers ; neither the phrase relating to time commencing 
nor the phrase relating to notice were put in solely for the benefit 
of the charterers. The action accordingly failed. 
APPEARANCES: E. Roskill, Q.C., and Michael Kerr (Stokes and 
Mitcalfe); A. A. Mocatta, Q.C., and S. O. Olson (Donald H. 


Haslam). 


(Reported by Miss C, J. Eviis, Barrister-at-Law] [2 W.L.R. 505 


Probate, Divorce and Admiralty Division 


HUSBAND’S ALLEGED DESERTION OF WIFE: 
DEFENCE OF REASONABLE BELIEF IN WIFE’S 
ADULTERY: NO EVIDENCE OF OPPORTUNITY 
Cox v. Cox 
Lord Merriman, P., and Collingwood, J. 
31st January, 1958 

Appeal from justices. 

In May, 1957, a husband separated himself from a wife for 
whom he admittedly had no love on the ground of an alleged 
reasonable belief in her adultery. His belief was founded upon 
two conversations which he had overheard in which the wife 
had told his sister that a man called Hall with whom the wife 
worked had evinced an affection for her, that they had got to 
the stage of kissing and cuddling in the canteen or shed at their 
place of work, that when the workers were going home Hall used 
to hang back in order to embrace her and that she had made him 
conscious that he was a man so that his mates told him to put 
a coat over himself, and a further conversation which he had 
with the wife. In the course of the latter the wife denied that 
there was anything between herself and Hall but made a remark 
that ‘“‘a slice off a cut loaf is never missed.’’ The wife agreed 
that she said this but not in connection with Hall. In October, 
1957, the justices dismissed the wife’s complaints that the husband 
had deserted her, and had been guilty of wilful neglect to provide 
reasonable maintenance for her and of persistent cruelty. As to 
the first two charges they found that the husband had withdrawn 
from cohabi.ation because of a reasonable and boua fide belief 
in his wife’s adultery. The wife appealed on the ground that 
the finding was against the weight of the evidence. 

COLLINGWOOD, J., reading the judgment of the court, said 
that the principle which had been invoked by the husband was 
that laid down in Glenistey v. Glenistey [1945] P. 30, 38. It 
could not be said that there was no evidence to justify the finding 
of the justices as to the husband’s belief. The fact that he had 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 13th March :— 


Commonwealth Institute 
Overseas Resources Development 
Overseas Service 

Recreational Charities 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 


Mersey Docks and Harbour Board Bill [H.C.] — [11th March. 
Port of London Authority (Superannuation) Bill [H.C.] 
{11th March. 
Road Transport Lighting (Amendment) Bill [H.C.} 
[11th March. 
Tribunals and Inquiries Bill [H.L.) {11th March. 


To constitute a Council on Tribunals; to make further provision 
as to the appointment, qualifications and removal of the chairmen 
and members, and as to the procedure, of certain tribunals ; to 
provide for appeals to the courts from decisions of, or on appeal 
from, certain tribunals; to extend the supervisory powers of the 
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admittedly no affection for the wife was, however, not without 
relevance to the question: was his belief that of a reasonable 
man and was it based upon reasonable grounds ? His lordship 
referred to the facts upon which the husband’s belief had been 
said to be based and continued: There was no evidence of any 
association between the two at any other time or place. In the 
opinion of the court the circumstances precluded the commission 
of adultery there and then. They (their lordships) had been 
invited to hold that the wife’s behaviour, as disclosed in her 
conversation with her sister-in-law, showed that she had an 
inclination to commit adultery, and that her hours of absence 
from home of necessity afforded an opportunity of indulging 
that inclination. Assuming, as the court was prepared to assume, 
that what the wife said did amount to evidence of inclination 
to commit adultery, as distinct from a mere willingness to indulge 
in amorous dalliance falling short of adultery, the necessary 
element of opportunity to indulge the inclination could not be 
left to be inferred in the absence of any evidence to support it. 
The evidence in the husband’s possession as to his wife’s conduct 
was not such as to afford reasonable grounds for believing that 
she had committed adultery. He was disposed to put the worst 
construction on anything she said or did—but the test of reason- 
ableness was an objective one. Counsel for the respondent 
husband had invited the court to say that if the evidence did not 
disclose reasonable grounds for believing that the wife had 
committed adultery then, nevertheless, her conduct was, in itself, 
such a grave and weighty matter as to justify the husband in 
leaving her, and in support of this contention referred to Haswell v. 
Haswell and Sanderson (1859), 1 Sw. & Tr. 502. In that decision 
it was to be noted that the judge ordinary expressly refrained 
from deciding whether the wife’s conduct was such as to justify 
the husband in turning her out, or would have afforded an answer 
to a suit for restitution. Further, the circumstances differed 
considerably from those in the present case. It was sufficient to 
say that it would not be right in the present case, despite the 
wide terms of Matrimonial Causes Rules, 1957, r. 73 (7), to decide 
the case upon an entirely new issue which was never adumbrated 
in the court below, and which involved a finding of fact as to 
which no evidence was given. The husband’s case from first 
to last was that he left his wife because he believed she had com- 
mitted adultery. That was not a reasonable belief, and the court 
ought not at the present stage to enter into a consideration of 
the further question whether he would have been justified in 
leaving her without his having drawn the unjustifiable inference 
to which he himself ascribed the separation. Appeal allowed. 

APPEARANCES: J. F. FE. Stephenson (Butt & Bowyer, for 
Rutter & Rutter, Wincanton) ; D. Tolstoy (Markham Thorp & Co., 
for Farnfield & Nicholls, Gillingham, Dorset). 


{Reported by Miss ELatne Jones, Barrister-at-Law] {1 W.L.R. 340 


AND WHITEHALL 


High Court and the Court of Session ; to abolish certain: restric- 
tions on appeals from the Court of Session to the House of Lords; 
and for purposes connected with the matters aforesaid. 


Read Second Time :— 


Children Bill (H.L.] (11th March. 


Read Third Time :— 
Brazilian Traction Subsidiaries Bill [H.L.} 
Cammell Laird and Company Bill [H.L. 
Tyne Improvement Bill [H.L.| 


[13th March. 
(13th March. 
[13th March. 


In Committee :— 
Water Bill [H.L.} {11th March. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Tenants’ Protection Bill [H.C.) [10th March. 
To protect tenants of dwelling-houses released from control 
under the Rent Acts by reason of the provisions of section eleven 
of the Rent Act, 1957, 
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Read Second Time :— 
Interest on Damages (Scotland) Bill [H.C.} [14th March. 
To amend the law of Scotland relating to the power of the 

courts to order payment of interest on damages. 
Nationalised Industries Loans Bill [H.C.}| 


Physical Training and Recreation Bill [H.C.) 
[14th March. 


To make provision for loans to be made by local authorities 
for physical training and recreation in Great Britain. 


{12th March. 


In Committee :- 


National Health Service Contributions Bill [H.C.]) 
{11th March. 


B. OUESTIONS 
MARRIAGE AND Divorce (REPORT) 


The ATTORNEY-GENERAL said that the Government were not 
convinced that the law as to the basis of matrimonial jurisdiction 
and the recognition of the jurisdiction of other countries was 
unsatisfactory or that all the Royal Commission’s proposals 


would improve it. [11th March. 


OVERSEAS CrIvIL SERVANTS (TRIAL RIGHTS) 


Mr. [AN HArvey said that there were bilateral or multilateral 
agreements giving the British Service authorities the right to try 
civil servants for certain offences with the following countries : 

selgium, France, Luxembourg, the Netherlands, Norway, the 
United States, Turkey, Italy, Portugal, Denmark, Greece, West 
Germany, Japan, Libya. 

The extent to which the British Service authorities exercised 
this jurisdiction was a matter for the Service Ministers. 

{12th March. 


OUT-OF-DATE TINES 


Mr. R. A. BuTrier said that he was examining small statutory 
fines with a view to bringing them into line with the present-day 
He could not say when legislation on the 


value of money. 
13th March. 


subject would be possible. 


STATUTORY INSTRUMENTS 


Additional Import Duties (No. 1) Order, 195s. 
No. 362.) 4d. 

Agriculture (\voidance of Accidents to Children) Regulations, 
1958. (S.I. 1958 No. 366.) 5d. 

Bedford (Water Charges) Order, 1958. (S.1. 1958 No. 357.) 5d. 

Building Societies (\mendment of Fees) Regulations, 1958. 
(S.1. 1958 No. 342.) 4d. 

Chester Water Order, 1958. (S.I. 1958 No. 358.) 5d. 

County of Gloucester (Electoral Divisions) Order, 1958. 
1958 No. 349.) 5d. 
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Double Taxation Relief (Taxes on Income) (Swedish Dividends) 
Regulations, 1958. (S.I. 1958 No. 365.) 5d. 

Firemen’s Pension Scheme Order, 1958. (S.1. 1958 No. 370.) 
5d. 

Import Duties (Drawback) (No. 5) Order, 1958. 
No. 363.) 4d. 

Independent Undertakings (Railway Merchandise Charges 
Scheme Application) Order, 1958. (S.I. 1958 No. 347.) 5d, 
Industrial and Provident Societies (Amendment of Fees) 
Regulations, 1958. (S.I. 1958 No. 364.) 5d. 

Ipswich Water Order, 1958. (S.I. 1958 No. 359.) 5d. 

London Traffic (Prescribed Routes) (Camberwell) Regulations, 
1958. (S.I. 1958 No. 346.) 5d. 

London Traffic (Prescribed Routes) (Islington) Regulations, 1958. 
(S.I. 1958 No. 374.) 4d. 

Maentwrog-Bettws-y-Coed-East of Conway Trunk Road 
(Pentre-Felin Diversion) Order, 1958. (S.I. 1958 No. 335.) 5d. 

Draft Police Pensions (No. 2) Regulations, 1958. 6d. 

Draft Police Pensions (Scotland) (No. 2) Regulations, 1958. 6d. 

Retention of Cables, Mains and Pipes Under Highways 
(County of East Riding of York) (No. 1) Order, 1958. (S.I. 
1958 No. 325.) 5d. 

Stopping up of Highways (City and County of Bristol) (No. 3) 
Order, 1958. (S.I. 1958 No. 330.) 5d. 

Stopping up of Highways (London) (No. 6) Order, 1958. (S.I. 
1958 No. 336.) 5d. 

Stopping up of Highways (London) (No. 7) Order, 1958. 
1958 No. 337.) 5d. 

Stopping up of Highways (City and County Borough of Sheffield) 
(No. 3) Order, 1958. (S.I. 1958 No. 338.) 5d. 

Stopping up of Highways (County of Southampton) (No. 6) 
Order, 1958. (S.I. 1958 No. 344.) 5d. 

Stopping up of Highways (County Borough of Stockport) (No. 1) 
Order, 1958. (S.I. 1958 No. 323.) 5d. 

Stopping up of Highways (County Borough of Wallasey) (No. 1) 
Order, 1958. (S.I. 1958 No. 322.) 5d. 

Stopping up of Highways (County of Wilts) (No. 3) Order, 1958. 
(S.I. 1958 No. 324.) 5d. 

Stopping up of Highways (County of York, North Riding) 
(No. 4) Order, 1958. (S.I. 1958 No. 339.) 5d. 

Superannuation and other Trust Funds (Fees) Regulations, 
1958. (S.I. 1958 No. 341.) 4d. 

Superannuation (Fire Brigade and other Local Government 
Service) Interchange (Amendment) Rules, 1958. (S.I. 1958 
No. 361.) 6d. 

Teachers’ Salaries (Scotland) (Amendment No. 2) Regulations, 
1958. (S.I. 1958 No. 369 (S. 19).) 5d. 

Town and Country Planning (County of West Sussex) 
Development Order, 1958. (S.I. 1958 No. 368.) 6d. 

Wages Regulation (Toy Manufacturing) (Holidays) Order, 1958. 
(S.I. 1958 No. 343.) 7d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 
Prices stated are inclusive of postage.] 
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SOCIETIES 


The President of The Law Society, Mr. Ian D. Yeaman, was 
among the guests at the annual dinner of the RoyaL INSTITUTION 
OF CHARTERED SURVEYORS at Grosvenor House, Park Lane, 
on 4th March. 


At the monthly meeting of the board of directors of the 
SOLICITORS’ BENEVOLENT AssocIaATION held on 5th February, 
1958, a resolution was passed congratulating the chairman, 
Sir Thomas Lund, C.B.E., upon whom a knighthood was con- 
ferred in the New Year Honours List.. 

To fill vacancies on the board the following solicitor members 
were clected directors of the association: Mr. Leslie Harold Jee, 
London ; Mr. William Peter Wood, London ; and Mr. Humphrey 
William Woolcombe, Plymouth. 

Fifty-four solicitors were admitted as members of the associa- 
tion, bringing the total membership up to 8,156. Fourteen 
applications for relief were considered, and grants totalling £1,503 


were made, £60 of which was in respect of “ special ’’ grants for 
holidays, clothing, etc. 

All solicitors on the Roll for England and Wales are eligible to 
apply for membership, and application forms and general informa- 
tion leaflets will gladly be supplied on requestto the assotiation’s 
offices, Clifford’s Inn, Fleet Street, London, E.C.4. The minimum 
annual subscription is £1 1s. 
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